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 P R O C E E D I N G S 1 

 CHAIRPERSON MOLDENHAUER:  This hearing 2 

will please come to order.  Good morning, ladies 3 

and gentlemen.  We are located in the Jerrily R. 4 

Kress Memorial Hearing Room at 441 4th Street, 5 

N.W., Washington, D.C.  This is November 1st, 6 

2011, Public Hearing in the Board of Zoning 7 

Adjustment in the District of Columbia. 8 

 My name is Meridith Moldenhauer, 9 

Chairperson.  Joining me today to my left is the 10 

Vice-Chairperson Nicole Sorg, Mayoral Appointee. 11 

 To her left is a representative of the Zoning 12 

Commission, Michael Turnbull.  To my right is 13 

Lloyd Jordan, Mayoral Appointee, and to my far 14 

right is Jeffery Hinkle, representative of the 15 

National Capital Planning Commission. 16 

 Copies of today's agenda are located for 17 

you on my left by the wall bin near the door. 18 

 Please be advised this proceeding is 19 

being recorded by a court reporter and is also 20 

being webcast live.  Accordingly, I must ask you 21 

to refrain from any disturbing noise or actions 22 
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in the hearing room. 1 

 When presenting information to the Board, 2 

please turn on your microphone, first stating 3 

your name and home address.  When you are 4 

finished speaking, please turn off your 5 

microphone, so that your microphone is no longer 6 

picking up any sounds or background noise. 7 

 All persons planning to testify either in 8 

favor or in opposition are to fill out two 9 

witness cards.  These witness cards are located 10 

on the table in front of me and on the wall bin 11 

near the door.  Upon coming forward to speak with 12 

the Board, please provide both witness cards to 13 

the court reporter sitting to my right. 14 

 Also, if you wish to file any written 15 

testimony or additional supplemental information 16 

today, please submit an original plus 12 copies 17 

to the Secretary for distribution.  If you do not 18 

have the requisite number of copies, you can make 19 

copies on a machine located in the Office of 20 

Zoning across the hall. 21 

 The order of procedures for special 22 
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exceptions and variances are as follows:  one, 1 

statement of the Applicant and Applicant's 2 

witnesses; two, persons and parties in support; 3 

three, persons and parties in opposition; four, 4 

government reports; five, reports from the ANC; 5 

and six, rebuttal and closing statements of the 6 

Applicant. 7 

 Pursuant to Section 3117.4 and 3117.5, 8 

the following time restrictions will be 9 

maintained.  The Applicant, Appellant, persons 10 

and parties, except an ANC in support, including 11 

witnesses will be given 60 minutes collectively. 12 

 Appellees, persons and parties, except an ANC in 13 

opposition, including the witnesses will be given 14 

60 minutes collectively.  Individuals will be 15 

given 3 minutes, and associations will be given 16 

5. 17 

 These time restrictions do not include 18 

cross-examination or questions from the Board.  19 

Cross-examination of witnesses is permitted by an 20 

Applicant or party.  The ANC within which the 21 

property is located is automatically a party to a 22 
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special exception or a variance case.  Nothing 1 

prohibits the Board from placing reasonable 2 

restrictions on cross-examination, including time 3 

limitations and the limitations on the scope of 4 

cross-examination. 5 

 The record will be closed at the 6 

conclusion of each case, except for any material 7 

specifically requested by the Board.  The Board 8 

and the Staff will specify at the end of each 9 

hearing exactly what is expected and the date 10 

when the person must submit that evidence to the 11 

Office of Zoning.  After the record is closed, no 12 

other information will be accepted by the Board. 13 

 The District of Columbia's Administrative 14 

Procedures Act requires that a public hearing on 15 

each case be held in the open and before the 16 

public.  Pursuant to Section 405(b) and 406 of 17 

the Act, the Board may, consistent with its rules 18 

and procedures and the Act, enter into closed 19 

meetings on a case for purposes of seeking legal 20 

counsel on a case pursuant to Section D.C. Code 21 

Section 2-575(b)(4) and/or deliberating on a case 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  8 

pursuant to D.C. Code Section 2-575(b)(13), but 1 

only after providing the necessary Public Notice 2 

and in cases of an emergency closed meetings 3 

after taking a roll call vote. 4 

 The decision of the Board in these 5 

contested cases must be based exclusively on the 6 

record.  To avoid any appearance to the contrary, 7 

the Board requests that persons present not 8 

engage members of the Board in conversation. 9 

 Please turn off all beepers and cell 10 

phones this time as to not disturb these 11 

proceedings. 12 

 The Board will now consider any 13 

preliminary matters.  Preliminary matters are 14 

those which relate to whether a case will or 15 

should be heard today such as the request for 16 

postponement, continuance or withdrawal, or 17 

whether proper adequate notice of a hearing has 18 

been given. 19 

 If you are not prepared to go forward 20 

today or if you believe that the Board should not 21 

proceed, now is the time to raise such a matter. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  9 

 Mr. Secretary, do we have any preliminary 1 

matters? 2 

 MR. MOY:  At this time, Madam Chair, 3 

there are no preliminary matters. 4 

 CHAIRPERSON MOLDENHAUER:  Very well, then 5 

we'll proceed with the agenda as it is, and all 6 

individuals wishing to testify today, if you can 7 

please stand, and the oath will be administered. 8 

 MR. MOY:  Do you solemnly swear or affirm 9 

that the testimony you're about to present in 10 

this proceeding is the truth, the whole truth, 11 

and nothing but the truth? 12 

 [Witnesses sworn en masse.] 13 

 MR. MOY:  Ladies and gentlemen, you may 14 

consider yourself under oath. 15 

 [Pause.] 16 

 CHAIRPERSON MOLDENHAUER:  We can call the 17 

first case whenever you're ready. 18 

 Application No. 18268 19 

 MR. MOY:  Good morning, Madam 20 

Chairperson, members of the Board. 21 

 The first case before the Board in the 22 
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morning session is Application No. 18268.  This 1 

is the application of Joshua Temple First Born 2 

Church, pursuant to 11 DCMR 3104.1 and 3103.2.  3 

This is for a variance from the parking 4 

requirements under Subsection 2101.1 or, 5 

alternatively, a special exception to locate 6 

required parking spaces elsewhere than on the lot 7 

upon which the building is located under 8 

Subsection 2116.5.  This is to allow the 9 

construction of a new church in the C-1 District 10 

at premises 4318 Sheriff Road, N.E., property 11 

located in Square 5097, Lot 51. 12 

 CHAIRPERSON MOLDENHAUER:  Good morning.  13 

If the parties can introduce themselves for the 14 

record? 15 

 MR. KEYS:  Good morning, Madam 16 

Chairperson.  My name is George Keys.  I'm 17 

representing the Applicant, Joshua Temple First 18 

Born Church. 19 

 BISHOP ROWE:  My name is Thson Rowe.  I 20 

am the pastor of Joshua's Temple. 21 

 MR. McGHEE:  Ronnie McGhee.  I'm the 22 
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architect for the building.  Thank you. 1 

 MS. DOUGLAS:  Good morning.  I'm Dorothy 2 

Douglas, State Board Education, also the former 3 

ANC chairperson for 12 years, and a resident of 4 

Deanwood in that location.  Thank you. 5 

 CHAIRPERSON MOLDENHAUER:  Mr. Keys, would 6 

you like to proceed? 7 

 MR. KEYS:  Yes, Madam Chair. 8 

 This is a very straightforward 9 

application, and I -- 10 

 CHAIRPERSON MOLDENHAUER:  Actually, 11 

before you say straightforward, I'm just going to 12 

jump in and ask you one quick question -- 13 

 MR. KEYS:  Yes. 14 

 CHAIRPERSON MOLDENHAUER:  -- because I 15 

think it is an issue that we need to address. 16 

 We have two letters here, one from ANC-7D 17 

and one from ANC-7C. 18 

 MR. KEYS:  Yes.  And I think I know where 19 

you're going. 20 

 CHAIRPERSON MOLDENHAUER:  I just need you 21 

to identify where the property is actually 22 
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located and why it seems from both letters that 1 

both ANCs believe that they're going to be able 2 

to provide great weight plus stating that they 3 

think that the property is located within their 4 

jurisdictions. 5 

 MR. KEYS:  Yeah, I can answer that. 6 

 CHAIRPERSON MOLDENHAUER:  In the rest of 7 

your presentation, if you can address that as 8 

well. 9 

 MR. KEYS:  Here's the background. 10 

 CHAIRPERSON MOLDENHAUER:  Thank you. 11 

 MR. KEYS:  The ANC has a very unusual 12 

boundary, and the boundary between 7C and 7D runs 13 

down Sheriff Road for about two blocks, and then 14 

it jogs back north of Sheriff Road. 15 

 We originally thought that we were in 7C, 16 

and that's how we crafted the application.  The 17 

initial referral went to 7C.  7C received it, and 18 

they sent it back initially saying there's a 19 

mistake, and so we caught that mistake about the 20 

same time.  And in conversation with the Office 21 

of Zoning, Rick Nero agreed that what we do is 22 
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we'd send another letter out to 7D informing 1 

them. 2 

 I followed up with letters to both ANCs 3 

asking them -- and this is in the second week of 4 

September -- asking them that we would be 5 

perfectly prepared to present to both ANCs since 6 

the boundary is the street that we're located on. 7 

 Both would have potential concerns. 8 

 7C never responded; in fact, generated 9 

their letter without any participation by us.  10 

7D, which is the proper ANC, we did appear 11 

before. 12 

 MS. DOUGLAS:  Sir, the answer to your 13 

question, it's in 7D, and 7C is across the 14 

street, and that's where the boundary lines -- no 15 

disrespect, but that's where they are. 16 

 But Mr. -- another ANC commissioner 17 

chairs that in that single-member district, and 18 

that's Mr. Willie Ross, so that's a single-member 19 

district, and Ms. Woods, she just the 20 

chairperson, but he's in support of it. 21 

 CHAIRPERSON MOLDENHAUER:  Okay, thank 22 
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you. 1 

 Mr. Keys, I'm looking at a map of the ANC 2 

as well. 3 

 [Pause.] 4 

 CHAIRPERSON MOLDENHAUER:  Mr. Keys, 5 

whenever you are available, you can continue on 6 

with your presentation. 7 

 [Pause.] 8 

 CHAIRPERSON MOLDENHAUER:  We're just 9 

looking at the lines, and if you can please 10 

continue. 11 

 MR. KEYS:  Yes.  Thank you, Madam Chair. 12 

 I would want to point you to the fact 13 

that we referred this to Matt LeGrant, the Zoning 14 

Administrator, to get his assessment of just what 15 

would be involved in building this new church, 16 

and to do that, we had to go through an exercise 17 

of providing him with schematics showing the 18 

layout of the interior of the church.  And from 19 

that, we worked out way through to calculate the 20 

relief required. 21 

 Once we realized that there were four 22 
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parking spaces required for this, we styled our 1 

application as alternative relief. 2 

 The primary relief we're seeking and our 3 

preference is for variance relief to relieve us 4 

of the requirement of providing four parking 5 

spaces.  Realizing that there was another path to 6 

get to the same result by special exception, we 7 

also decided to approach that as an alternative 8 

form of relief, really our second preference.  9 

Even though a special exception is a slightly 10 

easier test legally, we felt that a variance was 11 

certainly within our right to obtain, but we also 12 

wanted to put the special exception out there in 13 

case the Board had a different perspective on 14 

this matter. 15 

 And to secure that special exception 16 

under Section 2116.5, what we did was secure an 17 

agreement with a nearby commercial property that 18 

would allow parking on its lot, and there's an 19 

agreement attached as an exhibit to the 20 

application that states that. 21 

 I have actually two witnesses that I'd 22 
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like to move to, but first, I understand Ms. 1 

Douglas is here, and she would be testifying in 2 

support of the application.  I think she has a 3 

time issue, and I would ask the Board's 4 

indulgence if she could make her statement now 5 

before we get into the case. 6 

 CHAIRPERSON MOLDENHAUER:  Yes, 7 

absolutely.  Thank you.  We can definitely go out 8 

of turn.  We appreciate you coming down here this 9 

morning, and so we'll turn at this point then to 10 

the ANC report. 11 

 MS. DOUGLAS:  I just want to say I'm on 12 

the State Board of Education for Ward 7.  I'm a 13 

longtime resident.  I've been here since 1979 -- 14 

'78, for real, and you can go back to '68. 15 

 So the church is a historical church, and 16 

it's always been involved in the community, 17 

always serving the community, and they would wait 18 

for the young people and for the seniors.  So I'm 19 

here to support what Pastor is going, because 20 

he's doing a great job, and I think we need to 21 

reach out to our young people and also to our 22 
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community to make sure that we have the churches 1 

that are actually serving, because we have over 2 

15 churches on Sheriff Road, so parking really 3 

wouldn't be a problem.  So it's a historical.  4 

Randall Memorial is historical and also Deanwood 5 

and this church as well, so parking has never 6 

been a problem since 1968, and I don't see why 7 

being -- 8 

 It's just unfortunate that our tragedy 9 

came, and I think we need to respect that, 10 

because we all do fall in unseen circumstances 11 

that we're unable to see.  So I'm hoping -- 12 

indulging your support, and I would appreciate 13 

very dearly that you would support the church in 14 

this application. 15 

 I thank you, and have a blessed day.  And 16 

I forgot to put God first.  Thank you. 17 

 CHAIRPERSON MOLDENHAUER:  Thank you. 18 

 I've got a couple of questions, and I 19 

just want to make sure that I am clarifying this. 20 

 When I'm looking at the ANC letter, typically it 21 

authorizes someone to speak.  This authorized 22 
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Commissioner Seaward. 1 

 MS. DOUGLAS:  I'm not her. 2 

 CHAIRPERSON MOLDENHAUER:  I know.  That's 3 

why I'm just trying to see if I -- 4 

 [Laughter.] 5 

 MS. DOUGLAS:  No, she's not here. 6 

 CHAIRPERSON MOLDENHAUER:  I heard your 7 

name earlier, Ms. Douglas, so I'm trying to 8 

understand.  So Ms. Seaward isn't here, but were 9 

you authorized on her behalf? 10 

 MS. DOUGLAS:  No.  I'm authorized on my 11 

own behalf. 12 

 CHAIRPERSON MOLDENHAUER:  Oh, so you're 13 

-- okay. 14 

 MS. DOUGLAS:  I speak as ANC commissioner 15 

and chairperson for 4 years -- 12 years in that 16 

position, so I'm well aware how the great weight 17 

is knowledge, but also you have the single-member 18 

district, Mr. Ross, Willie Ross.  That's his 19 

area.  It's not her area, so I have not -- I 20 

don't know if she got feedback from the other ANC 21 

commissioner.  So we look at who people represent 22 
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and elected Mr. Woods -- I mean Mr. Ross in that 1 

area.  So we're supporting that, and we're 2 

supporting the church.  And anything for the 3 

betterment and the quality of life of our 4 

citizens, this is what this church is sitting 5 

for. 6 

 And as the State Board Education, we need 7 

all the help that we can get for our kids to make 8 

sure that they have a lifetime safe education as 9 

well, and the church is also doing that as well. 10 

 CHAIRPERSON MOLDENHAUER:  Thank you very 11 

much. 12 

 Any Board members have any questions? 13 

 [No audible response.] 14 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 15 

thank you for coming down this morning. 16 

 MS. DOUGLAS:  Thank you, and you all have 17 

a blessed day. 18 

 CHAIRPERSON MOLDENHAUER:  Thank you. 19 

 Mr. Keys, we will turn back to you to 20 

present your witnesses. 21 

 MR. KEYS:  Yes, thank you. 22 
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 I think I'd like to ask Bishop Rowe first 1 

off.  Would you please state your name and home 2 

address and -- 3 

 [Pause.] 4 

 CHAIRPERSON MOLDENHAUER:  Sorry.  Please 5 

continue. 6 

 MR. KEYS:  Bishop Rowe, would you please 7 

state your name and address? 8 

 BISHOP ROWE:  Tshon Rowe.  My home 9 

address is 1013 7th Street, N.E., Washington, 10 

D.C. 11 

 MR. KEYS:  Bishop Rowe, what's your 12 

relationship capacity with the church? 13 

 BISHOP ROWE:  I am the founder and the 14 

pastor of the church. 15 

 MR. KEYS:  How long has the church been 16 

at this particular location on Sheriff Road? 17 

 BISHOP ROWE:  We moved in, in May of '93. 18 

 MR. KEYS:  The building that you moved 19 

into, do you have any idea how old that building 20 

was? 21 

 BISHOP ROWE:  They have told me it was a 22 
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hundred years old. 1 

 MR. KEYS:  And how was the interior of 2 

that building configured?  And I'm thinking 3 

really of the seating arrangement in the 4 

building. 5 

 BISHOP ROWE:  As far as the capacity? 6 

 MR. KEYS:  Well, capacity and just -- 7 

were they fixed seats?  Were there pews? 8 

 BISHOP ROWE:  No, they was chairs.  There 9 

was pews when we first moved in, and due time, we 10 

renovated and we had chairs -- the last 11 

renovation, we had chairs. 12 

 MR. KEYS:  And approximately how many 13 

were seated, I mean in your use of the building? 14 

 BISHOP ROWE:  With the sanctuary and the 15 

choir stand, probably about a total of -- I 16 

believe the order of the chairs was a total of a 17 

hundred-ten, give and take a little. 18 

 MR. KEYS:  I'd like to focus on the 19 

sanctuary, because that's the measuring point.  20 

How many in the sanctuary would you say? 21 

 BISHOP ROWE:  Oh, about 70. 22 
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 MR. KEYS:  I'd like to bring you up to 1 

the winter of 2010.  Would you explain to the 2 

Board what happened? 3 

 BISHOP ROWE:  I believe it was February 4 

the 6th, 2010.  I received a phone call that a 5 

church on Sheriff Road collapsed, and as it was, 6 

it was Joshua's Temple.  And we arrived on the 7 

scene, and there it was, collapsed, almost 80 8 

percent of the building. 9 

 MR. KEYS:  For the Board's information, 10 

at Exhibit 10 in the application, there's a 11 

series of pictures showing what Bishop Rowe found 12 

on that particular morning. 13 

 Bishop Rowe, the building was a loss? 14 

 BISHOP ROWE:  Total loss.  They deemed it 15 

total loss. 16 

 MR. KEYS:  And the property is now raised 17 

and vacant? 18 

 BISHOP ROWE:  It's completely vacant, 19 

fence around it and everything. 20 

 MR. KEYS:  What is the church doing for 21 

worship opportunity since the collapse? 22 
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 BISHOP ROWE:  Well, right now we're 1 

presently holding services at one of our sister 2 

churches on 12th Street, 2935 12th and Hamlet, 3 

Solomon's Temple, at two o'clock on Sunday. 4 

 MR. KEYS:  And what is your plan for this 5 

property? 6 

 BISHOP ROWE:  My plan for the property is 7 

to rebuild and continue the ministry in the 8 

neighborhood. 9 

 MR. KEYS:  I'd like to ask you -- you've 10 

been in the neighborhood for almost 20 years.  11 

Were there any problems presented for your 12 

membership in terms of getting access for parking 13 

for your worship services? 14 

 BISHOP ROWE:  We've never had any, any 15 

complications of parking at all. 16 

 MR. KEYS:  Were there complaints from 17 

neighbors concerning your members using parking 18 

on the street during the Sundays? 19 

 BISHOP ROWE:  No, we never have.  We have 20 

never have no conflict whatsoever. 21 

 MR. KEYS:  And on what days does the 22 
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church have its worship services? 1 

 BISHOP ROWE:  Primarily Sunday and 2 

Wednesday Bible Study. 3 

 MR. KEYS:  And when does that -- when 4 

does that take place, the Bible Study? 5 

 BISHOP ROWE:  Wednesday, Wednesday Bible 6 

Study. 7 

 MR. KEYS:  But is it morning?  Is it 8 

afternoon?  Is it evening? 9 

 BISHOP ROWE:  The p.m. hour, 7:30, 7:30 10 

on Wednesday night, and Sunday morning starting 11 

at ten o'clock Sunday School. 12 

 MR. KEYS:  Now, the new church as 13 

designed, what -- how would you compare the 14 

capacity of the new church to the capacity of the 15 

old church? 16 

 BISHOP ROWE:  I'd say it should be a tad 17 

bit larger and let us -- to people and future 18 

things, because we looking for future growth. 19 

 MR. KEYS:  And have you met with the ANC 20 

to discuss your plans for this new church? 21 

 BISHOP ROWE:  Yes, we have. 22 
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 MR. KEYS:  And did they raise any 1 

objections? 2 

 BISHOP ROWE:  No, they didn't.  No, they 3 

didn't. 4 

 MR. KEYS:  Now, I have alluded to the 5 

fact that there's an agreement with one of your 6 

neighbors to provide parking.  Could you go into 7 

just a little bit more of an explanation of what 8 

that is? 9 

 BISHOP ROWE:  Yes.  The distributor 10 

across the street prior to -- I think the 11 

ownership have changed since we first got there, 12 

but when we first got there, they had given us a 13 

key to going to the grounds to park.  We never 14 

really used it, and after this situation, we had 15 

conversation with them.  And once again, it was 16 

under new ownership, but they still allowed us to 17 

have access, if needed. 18 

 MR. KEYS:  And that is the Republic 19 

National Distributing Company? 20 

 BISHOP ROWE:  Yes, sir.  Yes, sir, the 21 

distributing company. 22 
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 MR. KEYS:  Thank you, Bishop Rowe. 1 

 BISHOP ROWE:  Yes.  Thank you. 2 

 MR. KEYS:  I'd now like to ask our 3 

architect, Ronnie McGhee, if you'd introduce 4 

yourself, please. 5 

 MR. McGHEE:  My name is Ronnie McGhee.  I 6 

live at 925 S Street, N.W., Washington, D.C. 7 

 MR. KEYS:  Mr. McGhee, what I'd like you 8 

to do is I'd like you just to refamiliarize the 9 

Board with the circumstances of this property, 10 

its location mid block, what's around it, and its 11 

zoning, just to make sure that those facts are up 12 

front. 13 

 MR. McGHEE:  Okay.  14 

 Good morning, Madam Chairman and Board 15 

members. 16 

 As you've heard, the original reason for 17 

us being here is the church was destroyed in a 18 

snowstorm.  The church was deemed a historic 19 

structure.  We originally looked at it as to try 20 

to restore it, but the damage was too great, and 21 

D.C. actually asked us to raze the building 22 
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before we could actually get into an idea of how 1 

we might re-lay the church out, because it was 2 

potentially a threat to the neighborhood.  So the 3 

church was completely razed, and now you have a 4 

vacant site. 5 

 I draw your attention to, I think, 6 

Exhibit No. 3, which shows the lot as it exists 7 

now.  It's gone. 8 

 The previous church was a rowhouse-type 9 

structure.  It's next door to a C-1 District 10 

which -- actually not in a C-1 District.  It's 11 

next door to a C-1 building.  It was a Chess 12 

Club, which was actually community center 13 

building.  On the left side, there is a rowhouse 14 

that's actually in an R District that's about 8 15 

to 10 feet away. 16 

 Currently, if you look at Exhibit 9, it 17 

shows you a picture of the site with sort of the 18 

layout of the building as it exists -- as it 19 

existed.  You see the little red arrow there.  As 20 

you can see, it has no curb cut to Sheriff Road, 21 

so there was no opportunity to even provide 22 
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parking.  We had checked with DOT originally in 1 

the project, and they were against allowing a 2 

curb cut.  It has no alley at the rear, so 3 

there's no access from the rear.  And so the 4 

location of the church, as you see, is set back 5 

from the street. 6 

 In the current design, we have the church 7 

occupying a side-to-side arrangement and a rear 8 

yard that's 20 feet in the back, which meets the 9 

zoning requirements.  So that generated a 10 

situation where we could not park on the site, 11 

and as you see, the site is very difficult to 12 

build another church back and meet the zoning 13 

requirements, because this building actually 14 

extended back into the rear yard, the original 15 

building, so it extended back to the property 16 

line.  So even to build back the original church 17 

would have required relief. 18 

 So we decided to try to do 19 

matter-of-right for all other situations and just 20 

put the church back into a new configuration, so 21 

that's where we are today. 22 
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 MR. KEYS:  Mr. McGhee, while you're 1 

talking about that particular exhibit, Exhibit 9, 2 

which I think is really the same photograph that 3 

you have on the easel at the top -- 4 

 MR. McGHEE:  Yes, yes, yes. 5 

 MR. KEYS:  -- could you point out the 6 

location of the Republican National Distributing 7 

Company? 8 

 MR. McGHEE:  [Speaking off mic.] 9 

 CHAIRPERSON MOLDENHAUER:  If you're going 10 

to start -- yeah, you can grab the -- 11 

 MR. KEYS:  No, take the hand mic. 12 

 CHAIRPERSON MOLDENHAUER:  There's a hand 13 

microphone. 14 

 MR. McGHEE:  Can you hear me? 15 

 CHAIRPERSON MOLDENHAUER:  Yes, thank you. 16 

 MR. McGHEE:  All right.  The Republican 17 

National structure is right here, so it's 18 

diagonal, across the street from the church.  You 19 

can see that.  Do you see it?  And so this is our 20 

site right here, and this is the lot here, and 21 

the access is right here on the corner. 22 
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 MR. KEYS:  Mr. McGhee, there's a 1 

structure as you're looking at this exhibit and 2 

looking at the old church to the left, and that 3 

would be to the west along Sheriff Road.  There's 4 

a structure with a green roof.  Can you tell me 5 

what that is? 6 

 MR. McGHEE:  That structure is a 7 

single-family residence, and it's in what's left 8 

of the R-1 Zone.  There are a couple houses left 9 

in that zone. 10 

 MR. KEYS:  And will there be a separation 11 

between the proposed building that you've 12 

designed and that residence? 13 

 MR. McGHEE:  The same separation that you 14 

see there in the photograph would be the edge of 15 

the church.  The left side of the church would be 16 

the same distance from that building, so we 17 

haven't encroached on that at all. 18 

 MR. KEYS:  So the side yard remains the 19 

same? 20 

 MR. McGHEE:  Yes, it does. 21 

 MR. KEYS:  Now, Mr. McGhee, I'd like you 22 
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to describe how you've configured the interior of 1 

the church and maybe point out the factors which 2 

weighed in Mr. LeGrant's assessment of the zoning 3 

relief required. 4 

 MR. McGHEE:  Okay.  Again, if you look at 5 

Exhibit A-102, which is your Exhibit 12 -- on 6 

page A-102, Exhibit 12, sort of at the back, what 7 

we've done is create a main sanctuary and a 8 

fellowship hall which is in the back of that -- 9 

the front of the sheet to you.  So there's a line 10 

that follows column line 3.  There's a fellowship 11 

hall. 12 

 And the pastor indicated to us that he 13 

needed a sanctuary to hold approximately 60, 70 14 

people, and the fellowship hall would really be 15 

where people would go after church to have 16 

fellowship. 17 

 In this site, we couldn't see building a 18 

base or anything, which is typically in a lot of 19 

churches, or a second story, so we tried to 20 

accomplish this all on the same story. 21 

 So all of the other attendant services, 22 
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the bishop suite, the offices, the bathrooms, and 1 

the kitchen are peripheral to the sanctuary and 2 

the fellowship hall.  And so in the analysis, Mr. 3 

LeGrant looked at the layout of the church and 4 

the way the sanctuary was configured and the 5 

stage or the alter area, and he configured the 6 

occupancy, though, based on that as you would a 7 

new church, with the aisles and everything in 8 

place, even though it's non-fixed seating. 9 

 MR. KEYS:  And Mr. LeGrant took the 10 

highest seating capacity? 11 

 MR. McGHEE:  Yes.  He took the capacity 12 

of the fellowship hall and the sanctuary together 13 

as his number that he targeted for occupancy 14 

load. 15 

 MR. KEYS:  Thank you, Mr. McGhee. 16 

 Madam Chair, I think that's all the 17 

testimony that I need to put into the record.  If 18 

you have any questions of these witnesses, I 19 

would like to reserve the time to sum up once the 20 

ANC report and the Office of Planning reports are 21 

done. 22 
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 CHAIRPERSON MOLDENHAUER:  Okay, thank 1 

you. 2 

 At this point in time, we'll see if 3 

there's any questions from Board members. 4 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 5 

have a couple of questions. 6 

 To start with on the parking for the 7 

original church building before it was razed, 8 

where did people park, just to clarify?  Is it on 9 

Sheriff Road? 10 

 BISHOP ROWE:  On Sheriff Road, yes, 11 

ma'am. 12 

 VICE-CHAIRPERSON SORG:  And am I correct 13 

in seeing in the photograph, there's a crosswalk? 14 

 BISHOP ROWE:  Yes, ma'am. 15 

 VICE-CHAIRPERSON SORG:  And where is that 16 

in relation to the church?  Like right out front 17 

or kind of goes back? 18 

 BISHOP ROWE:  Basically out front, maybe 19 

a few feet over from it, maybe about a few feet 20 

over from the walkway. 21 

 VICE-CHAIRPERSON SORG:  Thank you.  Thank 22 
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you. 1 

 BISHOP ROWE:  Two feet, maybe three. 2 

 VICE-CHAIRPERSON SORG:  Okay.  Thank you 3 

very much, Bishop Rowe. 4 

 Secondly, I had a couple of questions.  5 

Just to clarify, Mr. McGhee, in your discussion 6 

of the side yard, it looks to me from the site 7 

plan that you provided on A-090, the side yard 8 

that is being retained is not actually on your 9 

property.  It's in fact the neighboring property; 10 

is that correct? 11 

 MR. McGHEE:  Right.  It's residential.  12 

Under the Commercial Zone -- 13 

 VICE-CHAIRPERSON SORG:  Okay. 14 

 MR. McGHEE:  -- we're on the lot line, 15 

yes. 16 

 VICE-CHAIRPERSON SORG:  Right.  I just 17 

wanted to clarify your statement there. 18 

 And then finally, in the letter from Matt 19 

LeGrant that you provided, so his -- and maybe I 20 

missed something in your testimony.  If I did, I 21 

apologize.  In his calculation, it looks like 22 
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he's saying, all right, there's going to be 45 1 

seats in the new sanctuary.  Is that correct? 2 

 MR. McGHEE:  Approximately, yes.  I don't 3 

have it exactly in front of me.  Yes. 4 

 VICE-CHAIRPERSON SORG:  And the Bishop 5 

Rowe -- and I understand that's based on sort of 6 

square feet, but, Bishop Rowe, you mentioned your 7 

testimony that previously, you had had about 70 8 

seats in the sanctuary? 9 

 BISHOP ROWE:  Yeah, give or take a little 10 

bit.  We had smaller chairs. 11 

 VICE-CHAIRPERSON SORG:  Okay. 12 

 [Laughter.] 13 

 VICE-CHAIRPERSON SORG:  So how do you -- 14 

clearly, it seems like the sanctuary square 15 

footage area is growing.  How do you account for 16 

that?  Do you think really it will be 45 seats, 17 

or, you know, it's a lower number now based on 18 

the calculations than what you had in your 19 

previous operating experience? 20 

 MR. McGHEE:  Well, marketing is a part of 21 

that.  The idea was to have -- on a typical 22 
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Sunday, the attendance is 45 to 75, somewhere in 1 

there, and on the holidays and other things, it 2 

would be larger.  So we wanted the fellowship 3 

hall.  That's why we have to sort of move a 4 

partition there to allow a greater amount, and 5 

that's why Mr. LeGrant took the total amount as 6 

the number to target. 7 

 Although it is standard practice to 8 

provide the aisles, the required egress aisles, 9 

in the drawing, and that's what we did.  I mean, 10 

obviously, if you get different-size chairs, you 11 

might seat more, but that's what we took.  And we 12 

gave a standard-size chair, and all that was 13 

delivered to Mr. LeGrant for his calculation. 14 

 VICE-CHAIRPERSON SORG:  Okay.  So it 15 

sounds like you're saying that the portioning of 16 

the chairs between the sanctuary and the 17 

fellowship hall, the ratio of that is switching, 18 

correct? 19 

 MR. McGHEE:  I'm not sure what you mean 20 

by that. 21 

 VICE-CHAIRPERSON SORG:  That in the new 22 
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plan, there are more seats in the fellowship hall 1 

than in the sanctuary than previous? 2 

 MR. McGHEE:  No, the amount shown there 3 

is what we anticipate being seated.  It's about 4 

108 altogether if you look to, but that would be 5 

the  maximum on a typical holiday.  So the idea 6 

is that the church could use both as one space, 7 

which is the way it's designed, but in the normal 8 

one, that door would be closed.  And the pastor 9 

indicated that on a normal Sunday service, that 10 

door would be closed, and you'd just use the 11 

sanctuary for most, most situations. 12 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 13 

 MR. JORDAN:  And just one quick question, 14 

Mr. Keys.  Did you say the special exception out 15 

of 2116.3 or .5?  Which one did you say? 16 

 MR. KEYS:  .5. 17 

 MR. JORDAN:  .5, okay. 18 

 CHAIRPERSON MOLDENHAUER:  Bishop Rowe, I 19 

just have a couple of questions.  Currently, how 20 

many members do you have in your church? 21 

 BISHOP ROWE:  About 50, 55. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  38 

 CHAIRPERSON MOLDENHAUER:  And are most of 1 

those local residents, or do they commute in from 2 

other areas of the city? 3 

 BISHOP ROWE:  Most of them commute in 4 

from other areas of the city. 5 

 CHAIRPERSON MOLDENHAUER:  And they 6 

typically will then park, I guess, on the 7 

streets? 8 

 BISHOP ROWE:  Yes, ma'am. 9 

 CHAIRPERSON MOLDENHAUER:  And you said 10 

you've never had any concerns or issues with that 11 

throughout the years? 12 

 BISHOP ROWE:  All the years we've been 13 

there, we have never.  No problem. 14 

 CHAIRPERSON MOLDENHAUER:  One thing I 15 

didn't see in the application, and maybe I 16 

glanced over it, but I don't think -- you don't 17 

have any letters from any of the neighboring 18 

residents in support, anybody that -- I know 19 

there's some residential houses on Minnesota 20 

Avenue and Kane Place.  Did you talk with any of 21 

those individuals, obtain any letters of support 22 
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from them? 1 

 BISHOP ROWE:  Well, that's what Ms. 2 

what-you-call was here for, but Kane Place is -- 3 

i's a total.  It's out back, but there is no 4 

access for us to get there.  They actually just 5 

paved that road, Kane Street, and there is a good 6 

little walk from -- you would have to walk on the 7 

curb through the grass to get to the church from 8 

Kane Street.  So the only access to the church, 9 

period, is Sheriff Road, but the two side people, 10 

Mr. Leroy and the Chess House, we was actually 11 

there before it became a Chess House.  And they 12 

normally have their activities the same time, 13 

sometimes Sunday, and we still never ran into no 14 

complications. 15 

 CHAIRPERSON MOLDENHAUER:  I understand 16 

there's obviously no issues with some of the 17 

commercial establishments on the street.  I'm 18 

also just trying to find out about some of the 19 

residential concerns as well, if there are any. 20 

 BISHOP ROWE:  Well, actually, the 21 

residential -- the residential, Leroy and them 22 
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next door to us, they actually have driveways, 1 

and, you know, that's just the way it's -- no 2 

problem. 3 

 MR. McGHEE:  Madam Chair, a number of the 4 

houses in the neighborhood have their own 5 

driveways, and they're very deep, so they don't 6 

park on the street. 7 

 When you're looking at Kane Street, it's 8 

a long -- like I said, it was just paved, but 9 

it's a long street.  There's only three or four 10 

houses on that street, so if you were going to 11 

come to the church, you probably wouldn't park on 12 

Kane Street.  It's a good long walk if you have 13 

to walk all the way down Minnesota Avenue or up a 14 

block to come down. 15 

 There are a number of parking spaces in 16 

the area that are the commercial that on Sunday 17 

that are operable, so they're really not -- 18 

that's probably why there's been no problem.  19 

It's just a lot of free space in that area. 20 

 CHAIRPERSON MOLDENHAUER:  I guess my 21 

other question would be in regards to some of the 22 
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concerns addressed from the ANC letter, the issue 1 

of pedestrian safety and things of that effect, 2 

the crosswalk that was identified by my co-chair, 3 

do you have anybody that typically will go out 4 

and provide -- how does that work?  Does everyone 5 

just walk through the area?  Do you have someone 6 

that's kind of out there in the morning to make 7 

sure that things are safe and that there's no 8 

issues with pedestrian safety?  Have you never 9 

had any problems with that? 10 

 BISHOP ROWE:  Just on special occasions 11 

like funerals and things of that nature, we have 12 

someone to do it, all the directing of the 13 

traffic and stuff of that nature, but on a normal 14 

basis, not really. 15 

 CHAIRPERSON MOLDENHAUER:  Let's see here. 16 

 In regard -- you've got 12 spaces in regards to 17 

your lease with the Republican National 18 

Distribution.  How long was that?  I need to pull 19 

that out.  How long was that lease for? 20 

 MR. KEYS:  As written, it's a 21 

year-to-year, and it would automatically renew 22 
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unless one party opted out of it.  And that was 1 

the condition that Republican put on the use of 2 

it, but -- 3 

 CHAIRPERSON MOLDENHAUER:  It's more like 4 

a license then? 5 

 MR. KEYS:  Sorry? 6 

 CHAIRPERSON MOLDENHAUER:  It's more like 7 

a license agreement? 8 

 MR. KEYS:  Well, yes.  They're making it 9 

available to us.  We're not having to lease and 10 

pay rent for the spaces.  They're just asking us 11 

to indemnify them from the parking.  We look at 12 

it as a backup arrangement. 13 

 MR. JORDAN:  And that's 12 spaces?  14 

Twelve spaces? 15 

 MR. KEYS:  We have up to 12 spaces, 16 

that's correct, which is far in excess of the 17 

deficit that Mr. LeGrant calculated based on the 18 

grandfathering. 19 

 CHAIRPERSON MOLDENHAUER:  I just wanted 20 

to make sure.  You had said 4, but legally, there 21 

really would be 11 required based on the new 22 
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building; is that correct? 1 

 MR. KEYS:  That's correct. 2 

 CHAIRPERSON MOLDENHAUER:  And then based 3 

on the grandfathering, we then go back.  We get 4 

reduced to just four? 5 

 MR. KEYS:  That's correct. 6 

 CHAIRPERSON MOLDENHAUER:  I have no other 7 

questions.  Do any Board members have any 8 

additional questions? 9 

 [No audible response.] 10 

 CHAIRPERSON MOLDENHAUER:  Then at this 11 

point in time -- oh, we do. 12 

 Thank you.  Sorry, Mr. Turnbull. 13 

 MR. TURNBULL:  Thank you, Madam Chair. 14 

 Bishop Rowe, let me ask you.  There is a 15 

house on the left, and there is a house on the 16 

right.  Which one is Mr. Rowe that you were 17 

talking about? 18 

 BISHOP ROWE:  Mr. Leroy's house? 19 

 MR. TURNBULL:  Leroy.  I mean Leroy. 20 

 BISHOP ROWE:  It's the green one with the 21 

green roof. 22 
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 MR. TURNBULL:  Is that with the white 1 

fence?  If I'm looking straight down, is that on 2 

the -- 3 

 BISHOP ROWE:  It's on the left side. 4 

 MR. TURNBULL:  It's on the left. 5 

 BISHOP ROWE:  Yes, sir. 6 

 MR. TURNBULL:  And the one on the right 7 

looking down? 8 

 BISHOP ROWE:  That's the new Chess Club. 9 

 MR. TURNBULL:  Let me ask you.  The 10 

former church used to occupy only 44 percent of 11 

its lot.  Now it's going to occupy 100 percent of 12 

the lot, which it's in a C-1 Zone, so it's within 13 

the regulations? 14 

 MR. KEYS:  No, it's not occupying 100 15 

percent of the lot.  I think the stated 16 

calculated figure was 77 percent of the lot. 17 

 MR. TURNBULL:  Oh, I'm sorry, 77.  right. 18 

 No, you're absolutely right, but you're going 19 

from property line to property line.  I stand 20 

corrected. 21 

 Now, the property on the left or to the 22 
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east, I guess it is, has a rather large 1 

substantial side yard, but the property on the 2 

other side has only got about 2, 2-1/2 feet that 3 

changes.  Any issues?  Have you talked with them? 4 

 Are there any concerns about their light and 5 

air, their windows or whatever they have on that 6 

side? 7 

 MR. McGHEE:  They are very close to the 8 

church, in terms of their relationship, too, so 9 

there hasn't been any problems.  We will need a 10 

letter to get our permits about working on the 11 

property line, but they haven't indicated any 12 

problem getting that letter, so we will -- I 13 

mean, we're 2 feet away, and this is Commercial 14 

District, so that's basically -- 15 

 MR. TURNBULL:  Right.  Now -- 16 

 MR. McGHEE:  There are two small windows 17 

in the rear at the back of their building.  18 

Otherwise it's a blank wall. 19 

 MR. TURNBULL:  I mean, on the record, you 20 

had said that they are in support of the project, 21 

I believe. 22 
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 MR. KEYS:  I don't believe I made that 1 

statement. 2 

 MR. TURNBULL:  So they're not in support 3 

of the project? 4 

 MR. KEYS:  I don't think I made any 5 

statement with respect to the neighbors. 6 

 MR. TURNBULL:  So does any of the 7 

neighbors agree with this project or don't agree 8 

with this project?  Do you have any support in 9 

the neighborhood at all for the project, other 10 

than the ANC? 11 

 BISHOP ROWE:  Well, I haven't gotten no 12 

written letters, but I've had several meetings in 13 

the Chess Club, and he's well aware of 14 

everything.  He's actually opened his doors 15 

numbers of times, because we had no place to go 16 

at first, and he was the one that opened his 17 

doors, you know, and -- 18 

 MR. TURNBULL:  That's the kind of 19 

information we need.  It would be good to hear 20 

that. 21 

 BISHOP ROWE:  In support of us, you know. 22 
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 And the other neighbor, Mr. Leroy, he was 1 

the guy that was responsible for putting our 2 

trash out for us, you know.  Like I said, it's 3 

like a big family.  You know, we had no problem 4 

whatsoever, and he actually has offered in times 5 

to use his -- the Chess Club, his parking, 6 

because it goes -- it's deep back, and ever we 7 

get any complications, you know, we can always 8 

pull in there, because I think he have a 9 

residential home around the corner somewhere in 10 

there, that area.  And forgive me, but I can't 11 

have -- I don't have his name off the top of my 12 

head, but we didn't had -- actually, when we met 13 

Mr. McGhee, we met him in the Chess Club.  That's 14 

where they opened the door at for us. 15 

 MR. TURNBULL:  Okay. 16 

 MR. McGHEE:  Mr. Turnbull, I attended the 17 

ANC meeting, and there were 35 people there from 18 

the neighborhood.  They had other issues, not 19 

necessarily the church, and they all were in 20 

great support, if that testimony holds any 21 

weight.  I believe the pastor was there too and 22 
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another gentleman that's in the audience.  I 1 

don't know if you need additional comments about 2 

that, but they all voiced support to the ANC, and 3 

the ANC voted unanimously to -- 4 

 MR. TURNBULL:  And this is at ANC-7D? 5 

 MR. McGHEE:  7D, yes, which is in the 6 

neighborhood.  Yes. 7 

 MR. TURNBULL:  And you did not go back to 8 

7C?  You had no invitation back to -- 9 

 MR. KEYS:  We were not invited back. 10 

 MR. TURNBULL:  Right. 11 

 MR. KEYS:  We asked for the opportunity 12 

to come before them, and we never heard anything. 13 

 MR. TURNBULL:  Okay.  The only thing we 14 

have is that letter from ANC-7C, which -- 15 

 MR. KEYS:  I understand. 16 

 MR. TURNBULL:  -- you have a copy. 17 

 MR. KEYS:  It came as a complete surprise 18 

and a bolt out of the blue for us, because we had 19 

no opportunity to -- in fact, they met and 20 

decided on the outcome before we had even 21 

contacted them. 22 
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 MR. TURNBULL:  Yeah. 1 

 MR. KEYS:  Mr. Turnbull, regarding your 2 

question about the building next door, if you 3 

look at the Exhibit 3 that we have, we've got a 4 

series of photographs, and you can see the side 5 

of that building.  And as Mr. McGhee testified, 6 

there's no -- there are two high, small high 7 

windows located in that wall, and I'm looking at 8 

Photograph No. 2 in Exhibit 3. 9 

 MR. TURNBULL:  Okay. 10 

 Mr. McGhee, getting back, were you 11 

involved in looking at the church, I'm assuming 12 

when the building fell down? 13 

 MR. McGHEE:  Yes.  I actually came in pro 14 

bono originally to look at whether the historic 15 

structure could be saved, and we were looking at 16 

what part could be saved.  I think the tower was 17 

the only thing.  Part of the tower was still 18 

standing. 19 

 MR. TURNBULL:  Still standing.  I saw the 20 

steeple, yeah. 21 

 MR. McGHEE:  But unfortunately, there was 22 
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no way to turn around the project that quickly, 1 

and the raze order came in.  And the rest of the 2 

church -- and there is a nonhistoric portion in 3 

the back that also was -- part of that was still 4 

standing, so we really -- didn't really have an 5 

opportunity to do much more, and the pastor 6 

looked at it as an opportunity to do something 7 

else, because they were, you know, busting at the 8 

seams in terms of their mission. 9 

 So we felt at that point, there was 10 

nothing we could do after the raze but look at a 11 

new church, so -- 12 

 MR. TURNBULL:  It looks like, obviously, 13 

it was a snow issue, snow load was too big.  It 14 

was too great for the church. 15 

 MR. McGHEE:  It was a 3-foot snow that we 16 

had that collapsed the church. 17 

 MR. TURNBULL:  Yeah.  It looks like the 18 

wall was just -- imploded or -- 19 

 MR. McGHEE:  The roof collapsed and 20 

pushed the walls out, yes.  It's an older brick 21 

structure, so -- 22 
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 MR. TURNBULL:  Yeah.  I noticed from your 1 

schematic plans, you've elected to go with a flat 2 

roof. 3 

 [Laughter.] 4 

 MR. McGHEE:  Yes, but it's probably a 5 

little better engineered than the -- 6 

 MR. TURNBULL:  I'm sure it will be.  7 

Thank you. 8 

 MR. McGHEE:  Thank you. 9 

 CHAIRPERSON MOLDENHAUER:  Any final 10 

questions from Board members? 11 

 [No audible response.] 12 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 13 

then I'll look to see if there's anybody in the 14 

audience in support or in opposition of this 15 

case. 16 

 [No audible response.] 17 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 18 

then we'll turn to the Office of Planning for 19 

their report. 20 

 MS. THOMAS:  Good morning, Madam Chair, 21 

members of the Board.  22 
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 The Office of Planning at this time would 1 

stand on the record of its report and be happy to 2 

take any questions. 3 

 CHAIRPERSON MOLDENHAUER:  Thank you. 4 

 Does the Applicant have any questions for 5 

the Office of Planning? 6 

 MR. KEYS:  No, Madam Chair. 7 

 CHAIRPERSON MOLDENHAUER:  Do Board 8 

members have nay questions for the Office of 9 

Planning? 10 

 VICE-CHAIRPERSON SORG:  Thank you, Madam 11 

Chair.  Just one question. 12 

 In your report, you mentioned an e-mail 13 

that you received from DDOT, and it sounds like 14 

they were supportive.  Did they mention whether 15 

they were supportive of which alternate of 16 

relief? 17 

 MS. THOMAS:  It was the variance relief. 18 

 VICE-CHAIRPERSON SORG:  Okay, thanks. 19 

 CHAIRPERSON MOLDENHAUER:  Do any Board 20 

members have any other questions? 21 

 [No audible response.] 22 
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 CHAIRPERSON MOLDENHAUER:  I just have -- 1 

did you speak with anybody in the neighborhood 2 

that indicated there was any concerns over the 3 

project in regards to variance relief for parking 4 

over the past? 5 

 MS. THOMAS:  No.  No, we had no calls, or 6 

I didn't speak to anyone. 7 

 CHAIRPERSON MOLDENHAUER:  Okay.  Thank 8 

you. 9 

 Then if there's no other questions of the 10 

Office of Planning, we'll turn to the ANC.  Is 11 

there anybody in the audience from ANC-7D? 12 

 [No audible response.] 13 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 14 

I'll indicate that we do have a letter in our 15 

record indicating resolution to support the 16 

application for the relief, parking requirements, 17 

under Application 18268.  This is -- this letter, 18 

let's see.  It has -- it says it was a vote of 7 19 

to 0 at a properly called and duly noticed 20 

meeting. 21 

 I'm just trying to see if they indicate 22 
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that they had a quorum at the meeting, and I 1 

don't see that in the letter. 2 

 MR. KEYS:  It's further down, Madam 3 

Chair, in the actual text of the resolution 4 

itself -- well, no.  Just above that. 5 

 CHAIRPERSON MOLDENHAUER:  7 to 0.  I 6 

don't see 7 -- oh, with a quorum.  Sorry.  Thank 7 

you.  I appreciate that.  It's on the first -- I 8 

was looking right by the vote, but it was at the 9 

top of that paragraph. 10 

 With a quorum present, this letter would 11 

then receive great weight, and we also do -- just 12 

since you addressed it earlier -- have a letter 13 

from 7C, and we've indicated that obviously while 14 

the two ANCs are pretty much abutting at this 15 

property and on Sheriff Road, this letter did 16 

indicate that they were in opposition, which is 17 

our Exhibit 24.  They were requesting for great 18 

weight as well. 19 

 Since it is not the actual jurisdiction, 20 

we cannot give that letter great weight, but we 21 

will obviously -- we all have looked at it, and 22 
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we have asked questions in that regard. 1 

 That being said, at this point in time, 2 

I'll turn back to the Applicant for any closing 3 

remarks. 4 

 MR. KEYS:  Thank you, Madam Chair, 5 

members of the Board. 6 

 I think that we have laid the foundation 7 

for getting approval for a variance relief, and 8 

I'll just quickly reference the standards for an 9 

area variance. 10 

 We have an exceptional circumstance with 11 

this property.  That is the fact that it has no 12 

alley access and that it has -- it's a narrow lot 13 

with no curb cut, no driveway. 14 

 Consequently, we can't meet the parking 15 

requirements, and it's an impossibility on a 16 

practical difficulty. 17 

 And that relief can be granted without 18 

harm to the public, and I think we've heard 19 

testimony that parking has never been a problem 20 

the 20 years the church has operated there.  And 21 

to backstop that, we do have permission from an 22 
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adjacent landowner -- not adjacent but across the 1 

street -- to provide parking on Sundays for the 2 

church. 3 

 As an alternatives, we looked at special 4 

exception relief under 2116.5, and that is, among 5 

other things, it would give permission to provide 6 

open parking elsewhere than on the lot in which 7 

the principal use is located. 8 

 And in this case, the requirements of 9 

2116.6 through 2116.9 are almost exactly what 10 

this situation describes, and that is lack of 11 

appropriate ingress or egress to alley or 12 

streets, the fact that the location of the 13 

proposed parking is efficient, in that this 14 

parking is there.  It's not being used on 15 

Sundays, and this is the principal time when the 16 

church would use it, so you're not creating 17 

additional impervious surface.  It's already 18 

existing. 19 

 And on the basis of the testimony, I 20 

think that we've met both forms of relief 21 

requested and would hope the Board would grant a 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  57 

variance for the church to be exempt from parking 1 

requirements, and I think the church would 2 

maintain the relationship with Republican 3 

National, regardless.  We have the agreement in 4 

place, and it will run year-to-year and provide a 5 

backstop for parking in this area. 6 

 And that would conclude our presentation, 7 

Madam Chair. 8 

 CHAIRPERSON MOLDENHAUER:  Thank you very 9 

much, Mr. Keys. 10 

 Do Board members have any final questions 11 

of the Applicant? 12 

 [No audible response.] 13 

 CHAIRPERSON MOLDENHAUER:  No? 14 

 Then, at this point, we conclude the 15 

hearing.  Do Board members feel as though we are 16 

able to enter into deliberation on this case?  I 17 

see nods, so then we will enter immediately into 18 

deliberation on this case. 19 

 We have before us a request for -- 20 

actually, it's a request in the alternative, 21 

either for a variance relief to go from the 22 
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initial 11 parking requirement minus the 1 

grandfather parking which then would only require 2 

4 spaces to zero, so it's parking relief from 4 3 

to 0, or potentially, in the alternative, to seek 4 

a special exception relief to locate the property 5 

-- the parking elsewhere on a nearby property.  6 

 We have a letter from the Republican 7 

National Distribution Company indicating that 8 

they would be providing 12 spaces, and so I think 9 

our first preliminary question that we have to 10 

address is what potential relief are we looking 11 

for.  Do we initially believe that the variance 12 

standards have been met?  If not, then I guess we 13 

can go to the special exception standards. 14 

 Here, the Applicant, I think, has 15 

outlined some of the issues in regards to the 16 

lack of an alley, the lack of a curb cut.  While 17 

we don't have a specific letter from DDOT, we do 18 

know that it is DDOT's policy to not recommend or 19 

typically encourage any new curb cuts in the area 20 

at times, and we do see that DDOT has provided 21 

their support in the OP's letter for this 22 
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application under the variance test. 1 

 And we have, I think, asked quite a few 2 

questions about the second prong in regards to 3 

whether or not this would impact the public good 4 

or create any detriment to the public good in 5 

regards to the neighboring properties, and there 6 

seems to be no issue in the past.  They've been 7 

operating since '93. 8 

 My own concern is just simply that, you 9 

know, when asking questions to Bishop Rowe, it 10 

does seem that a majority of their constituents 11 

do -- or members do travel via car to the church 12 

and in addition to that, obviously, whatever 13 

staff they have.  So that would be my only 14 

potential concern in that regard. 15 

 I'll open it up to Board members and any 16 

additional comments or questions before we get 17 

further into the analysis. 18 

 MR. JORDAN:  Madam Chair, I don't find 19 

parking being an issue, with this being a small 20 

congregation.  I think we had support of an ANC. 21 

 I think if there was a -- with the other 22 
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ANC being on notice and it holding a meeting, if 1 

other people had the concern, they would be here. 2 

 This congregation is not a large congregation.  3 

We have had testimony that it has not been a 4 

problem in the past when the church was up and 5 

running.  I don't think it would be a concern of 6 

mine now regarding any impact upon the neighbors. 7 

 VICE-CHAIRPERSON SORG:  Thank you, Madam 8 

Chair. 9 

 I'm a little bit on the fence here with 10 

regard to the relief for a couple of reasons. 11 

 I think in the past -- and you can -- 12 

anybody on the Board can correct me if I'm wrong, 13 

but I think in the at least recent to medium-term 14 

past precedent that we've set in decisions, the 15 

lack of a curb cut and rear access by itself has 16 

not been something that we've always seen as an 17 

exceptional condition.  And here, I'm not certain 18 

-- so that's one point on the first prong of the 19 

variance test, but I think that there are factors 20 

here that could indicate an exceptional 21 

situation. 22 
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 On the other hand, in addition, I'm not 1 

certain that conforming with the Zoning 2 

Regulations in the new building amount -- with 3 

respect to the rear yard requirements amount to a 4 

factor for me in terms of the first prong of the 5 

variance case, so that's sort of what puts me on 6 

the fence here. 7 

 That's all the comment I'll make for the 8 

moment. 9 

 MR. TURNBULL:  Madam Chair, I think the 10 

Applicant has demonstrated, and I think OP has 11 

confirmed -- I do believe they have met all three 12 

prongs of the variance test, and I understand 13 

your concern about the parking and the cars and 14 

the members, parishioners driving, but that 15 

existed before. 16 

 I can go either way.  I mean, I think 17 

they need the relief, whichever way we go, but I 18 

think they have met all three prongs of the 19 

variance, and I think they've clearly shown that. 20 

 And I think OP has reiterated that. 21 

 MR. HINKLE:  Madam Chair, I'm in 22 
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agreement with some of the Board members here. 1 

 I too believe that they have met their 2 

burden for the variance relief. 3 

 In particular, in terms of whether it 4 

would harm the Zoning Regulations, we are looking 5 

at four parking spaces of relief, and I think 6 

that's a minimal amount. 7 

 VICE-CHAIRPERSON SORG:  Madam Chair, I'll 8 

just add one other comment, I guess, thinking 9 

here about the vicinity. 10 

 You know, as we heard in testimony from a 11 

few of the representatives of the Applicant -- 12 

 Oh, that's outside. 13 

 [Laughter.] 14 

 VICE-CHAIRPERSON SORG:  There is not a -- 15 

especially on Sheriff Road where Bishop Rowe 16 

testified that his parishioners are parking, 17 

there is not a whole lot of residential uses 18 

there, and, you know, it seems this being a 19 

church property, that Sunday is the, you know, 20 

highest use of street parking here, so it seems 21 

that on -- in that regard, there -- it's sensible 22 
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that they wouldn't have had a -- that those would 1 

be contributing reasons why they wouldn't have 2 

had a problem in the future -- I mean in the past 3 

and perhaps may not in the future as well. 4 

 CHAIRPERSON MOLDENHAUER:  I think that I 5 

agree with all of our Board members.  I do think 6 

that especially when you are looking at the site 7 

plan that's provided on our OP report, you do see 8 

the largely commercial aspect on Sheriff Road in 9 

this vicinity, and we heard testimony from Bishop 10 

Rowe that there's -- they park on Sundays or -- 11 

I'm sorry.  That might have been from the 12 

architect, in regards to the parking on Sundays 13 

and having the fact that there's obviously no 14 

other use for that parking space.  A lot of those 15 

are commercial spaces. 16 

 Most of the residents, I think, have 17 

their own parking spaces.  We don't have anybody 18 

here today, testimony in opposition.  You can see 19 

from the diagram, again, on OP and also the 20 

diagram provided by the Applicant, in that, I 21 

guess, aerial shot from Google or whatever, 22 
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whatever program that's provided by, that there 1 

are a majority of parking spaces within the 2 

property lines of other properties in the area. 3 

 And I do, though, agree with Ms. Sorg 4 

initially about the question of how does the 5 

first -- how is the first prong met, and I do 6 

think that here, there is a confluence of factors 7 

based on the historical aspects of the property 8 

where the property was demolished from a 9 

historical snowfall that we had last year, that 10 

that created a unique situation where the 11 

property then had to be razed, and the Applicant 12 

is simply trying to rebuild it.  And there's no 13 

reason to rebuild something exactly as-is when 14 

you have an opportunity to potentially improve 15 

the neighborhood and improve a local church.  I 16 

think that it's definitely something. 17 

 And one of the questions I had initially 18 

asked in regards to any potential detriment to 19 

the public good, was there any evidence of past 20 

problems, and I think that there's no evidence 21 

that there was any past problems.  I think one of 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  65 

the other Board members indicated that there was 1 

na opportunity for the ANC to potentially come 2 

and present any additional opposition.  We don't 3 

have any opposition in this case, either in 4 

individual witnesses or in writing, other than 5 

the ANC report, and I think the Applicant has 6 

addressed those concerns in regards to pedestrian 7 

safety and also parking concerns. 8 

 In that regard, I would be ready to 9 

approve a variance application, a variance relief 10 

for this property, and I think that the 11 

relationship that they have with the Republican 12 

National Distribution Company, this kind of open 13 

and free relationship of parking, also 14 

contributes towards the fact that that's not 15 

going to create any additional detriment by 16 

having that in place. 17 

 That being said, is there any final 18 

comments in regards to the deliberation on this 19 

case before potentially a motion is submitted? 20 

 [No audible response.] 21 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 22 
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then I'll submit a motion to approve Application 1 

18268 of the Joshua Temple First Born Church, 2 

pursuant to 11 DCMR 3104.1 and 3103.2, for a 3 

variance from parking requirements under 4 

Subsection 2101.1 to allow construction of a new 5 

church in a C-1 District at premises 4318 Sheriff 6 

Road from a parking requirement of 4 to 0. 7 

 A motion has been made.  Is there a 8 

second? 9 

 MR. TURNBULL:  Second. 10 

 CHAIRPERSON MOLDENHAUER:  Motion has been 11 

made and seconded.  All those in favor, please 12 

say "aye." 13 

 [Chorus of ayes.] 14 

 MR. MOY:  Staff would record the vote a 5 15 

to 0 to 0.  This is on the motion of Chairperson 16 

Moldenhauer to approve the application for a 17 

variance relief under Section 2101.1 from four 18 

parking spaces to zero spaces.  Second the 19 

motion, Mr. Turnbull.  Also in support of the 20 

motion, Ms. Sorg, Mr. Jordan, and Mr. Hinkle. 21 

 For the record, Madam Chair, the plans as 22 
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submitted in the record is identified as Exhibit 1 

4, tab, or attachment number of Sheets 8, 11, 12, 2 

and 13. 3 

 CHAIRPERSON MOLDENHAUER:  Thank you very 4 

much, Mr. Moy. 5 

 And seeing that we have no parties in 6 

opposition, the Board would like to waive the 7 

requirements and ask that a summary order be 8 

issued. 9 

 MR. MOY:  Very good.  Thank you, Madam 10 

Chair. 11 

 CHAIRPERSON MOLDENHAUER:  Thank you. 12 

 MR. KEYS:  Thank you, Madam Chair and 13 

Board. 14 

 Application No. 18269 15 

 MR. MOY:  The next application before the 16 

Board for hearing and action is Application No. 17 

18269.  This is the application of the Triangle 18 

Development Associates LLC, pursuant to 11 DCMR 19 

31040.1 and 3103.2.  This is for a variance from 20 

the floor area ratio requirements under Section 21 

771.1 and a variance from the lot occupancy 22 
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requirements under Section 772.1 and a special 1 

exception to reduce the amount of parking spaces 2 

required for nonresidential uses under Section 3 

2108.  This is to allow an addition to an 4 

existing residential building with ground floor 5 

retail space in the C-3-A District at premises 6 

1375 Kenyon Street, N.W.  Property located in 7 

Square 2843, Lot 78. 8 

 [Pause.] 9 

 CHAIRPERSON MOLDENHAUER:  Good morning.  10 

If we can introduce ourselves for the record? 11 

 MR. FREEMAN:  Good morning, members of 12 

the Board and Madam Chair.  For the record, my 13 

name is Kyrus Freeman.  I'm partner with the law 14 

firm of Holland & Knight here on behalf of the 15 

Applicant. 16 

 Here with me today to my immediate right 17 

is Mr. Ernie Marcus on behalf of the Applicant.  18 

To his right is Mr. Steve Sher, who will be our 19 

expert in zoning and land use.  To my immediate 20 

left is Mr. Sherief Elfar, a principal with the 21 

architecture firm of Torti Gallas.  To his left 22 
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is Tyng Gulick, also of Torti Gallas, who will be 1 

assisting.  Also in the area behind me is Mr. 2 

Osborne George of O.R. George & Associates, who 3 

will be our expert in transportation and 4 

analysis.  And we have a couple other folks, Tori 5 

Gordon, also with the law firm of Holland & 6 

Knight; Brian Barila, Stuart Schooler, also on 7 

behalf of the Applicant, all of whom will not be 8 

testifying. 9 

 [Laughter.] 10 

 CHAIRPERSON MOLDENHAUER:  That's good to 11 

hear.  Thank you. 12 

 [Laughter.] 13 

 MR. FREEMAN:  Mr. Sher -- 14 

 CHAIRPERSON MOLDENHAUER:  You would be 15 

very effective if you can get all of that into 16 

your 60 minutes. 17 

 MR. FREEMAN:  Mr. Sher, Mr. Elfar, and 18 

Mr. George, we'd like to submit as experts in 19 

their respective fields. 20 

 CHAIRPERSON MOLDENHAUER:  Yes. 21 

 MR. FREEMAN:  And I believe you have all 22 
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of their résumés. 1 

 CHAIRPERSON MOLDENHAUER:  Yes, we do.  We 2 

have our expert witness book.  They have both 3 

been previously qualified as experts, so that 4 

will be fine.  Thank you. 5 

 [Pause.] 6 

 CHAIRPERSON MOLDENHAUER:  I spoke too 7 

soon.  Mr. Elfar has not been previously 8 

qualified as an expert, so I will ask -- we have 9 

reviewed his -- I have reviewed his résumé, and I 10 

don't have any questions, but I'll see if any 11 

other Board members do prior to adding him to our 12 

lucky book of experts that have been qualified. 13 

 [No audible response.] 14 

 CHAIRPERSON MOLDENHAUER:  So seeing no 15 

issues, then we'll qualify and identify Mr. Elfar 16 

as an expert, and we'll be able to take his 17 

testimony in that regard.  Thank you. 18 

 MR. FREEMAN:  As you know, we're here 19 

today seeking an area variance from the FAR 20 

requirements and an area variance from the lot 21 

occupancy in a special exception to reduce the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  71 

amount of required retail parking spaces from 51 1 

to 39 in an existing building. 2 

 The manner in which we meet our burden of 3 

proof is set forth in our prehearing statement, 4 

which is included in the record, so we'll just 5 

hit the highlights. 6 

 There's a thorough analysis including Mr. 7 

George's report included in that statement. 8 

 So what we'll like to do is -- sorry.  As 9 

you also know, the ANC voted unanimously to 10 

support the application.  You have their letter 11 

in the record.  The Office of Planning and the 12 

Department of Transportation also recommended 13 

approval of the application. 14 

 So we are ready to proceed with either a 15 

full presentation or an abbreviated presentation 16 

if that's what the Board would like us to do. 17 

 CHAIRPERSON MOLDENHAUER:  I would 18 

actually like a full presentation of this 19 

application. 20 

 MR. FREEMAN:  Okay.  Well, we'll start 21 

with Mr. Ernie Marcus on behalf of the Applicant. 22 
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 MR. MARCUS:  I'm Ernie Marcus.  Good 1 

morning.  My address is 5460 39th Street, N.W., 2 

Washington, D.C, one of the partners of Triangle 3 

Development Associates, and we're active urban 4 

developers in the Washington area with actually a 5 

major focus in Columbia Heights where we've done 6 

a half-dozen projects, including investments. 7 

 One of our early projects was the Adams 8 

Court Condos at 14th and Columbia Road, which was 9 

a mixed-use commercial and residential project.  10 

It was actually the first major condo project 11 

that was done in Columbia Heights in 2000. 12 

 We also recently -- well, we completed 13 

the construction of Park Triangle in early 2006, 14 

and it represented the first significant midrise 15 

residential construction in Columbia Heights in 16 

several decades, and you can see now, of course, 17 

the major community that's been created there. 18 

 We've also been very active in the 19 

community, including involvement in the public 20 

realm process, which resulted in the public plaza 21 

being built right in front of Park Triangle and 22 
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also active in the weekly farmers market that's 1 

there every Saturday. 2 

 The 117-unit Park Triangle sits 3 

immediately on top of the Green Line Metro 4 

tunnels as it heads towards Petworth, and because 5 

of this, we were only able to build one level of 6 

parking below ground.  This forced the inclusion 7 

of parking above ground, above grade, into our 8 

design. 9 

 We're requesting zoning relief to allow 10 

the construction of 16 new units to fill in the 11 

gap in the streetscape along Kenyon Street where 12 

there is currently a parking area and loading 13 

area. 14 

 In addition, we're proposing the 15 

reconfiguration of eight duplex units, which are 16 

in the existing building, into 16 apartment 17 

flats.  So the total number of units we're adding 18 

is 24, increasing the total in the building to 19 

141. 20 

 Triangle Development believes our 21 

proposal of providing additional density in this 22 
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classic transit-oriented development area is in 1 

the best interest of the city and the community. 2 

 ANC-1A voted unanimously to submit a letter of 3 

support for our application, which has been 4 

provided to you, and we thank you for your 5 

consideration of our application. 6 

 Next up, I believe, is Sherief. 7 

 MR. ELFAR:  [Speaking off mic.] 8 

 CHAIRPERSON MOLDENHAUER:  Your microphone 9 

is not on.  Your microphone is not on. 10 

 MR. ELFAR:  It's on now. 11 

 CHAIRPERSON MOLDENHAUER:  Thank you. 12 

 MR. ELFAR:  My name is Sherief Elfar.  13 

I'm a principal with the firm Torti Gallas and 14 

Partners.  We are -- I live in 4501 Blagden 15 

Avenue, N.W., Washington, D.C. 20011, which is 16 

approximately 10 minutes away from the site. 17 

 We are the original architects for the 18 

building, and I would like to take you through 19 

the presentation where the building is and what 20 

is a proposed addition -- and where is the 21 

proposed addition. 22 
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 This is the site.  This is the location. 1 

 Where you see the three -- the traffic light, 2 

the red, yellow, and green, that's 14th Street.  3 

We are bounded by a park to the top and Kenyon to 4 

the bottom.  The proposed addition is on Kenyon 5 

Street. 6 

 As we proceed, this is the front facade, 7 

which is fronting 14th Street, and what Ernie 8 

mentioned, that is where the Saturday farmers 9 

market takes place every Saturday morning. 10 

 The photograph to the left is the corner 11 

of 14th and Kenyon Street, and that is the corner 12 

where the facade is to receive the addition at 13 

the opposite side, as you will see here in this 14 

slide. 15 

 This is the photographs on Kenyon Street, 16 

so it's walking down from the corner of 14th 17 

Street, walking down Kenyon, and as you will see, 18 

this is the site facade. 19 

 The third photograph to the top, you 20 

start to see the gap between our existing 21 

building and the adjacent building, and the 22 
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fourth photograph on the upper right-hand side is 1 

exactly where is the gap that we are in filling 2 

on the streetscape, which at this point appears 3 

to look like a missing tooth in the landscape of 4 

the street. 5 

 As we proceed, this is the zoning, and 6 

this clearly indicates where our building is.  7 

These are the zones.  We are on the commercial 8 

zone.  The zoning study is too small, of course, 9 

to see. 10 

 At this point, you see where the floor 11 

plan or the footprint of the building is, and the 12 

light purple is the existing.  The darker purple 13 

is where the proposed addition is in filling the 14 

gap going to the property line between our 15 

building and the adjacent building next to us. 16 

 This is the site plan, the first floor 17 

plan.  As you can see, the dashed area is where 18 

the proposed addition is, and again, what this is 19 

indicating is that the ground level or the lower 20 

level, there is no impact, because essentially we 21 

are -- this is the area where you're -- actually 22 
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the loading and entrance to the garage into the 1 

building is.  So our -- the first floor of our 2 

addition starts at the third level above grade. 3 

 Hence, this is the first floor plan, so 4 

we don't see the addition apparent yet, and then 5 

when you get to the third floor plan, you start 6 

to see the addition or the floor plan of the 7 

addition, which is here represented in four 8 

residential units. 9 

 And also on the upper left, we have -- in 10 

the existing building, we have units that are 11 

loft units that were two-story units, and what 12 

we're proposing here is to actually infill the 13 

second-floor converting it into a unit. 14 

 And this is -- essentially, these are 15 

typical floor plan.  The addition on the right, 16 

there's where we're adding 16 units, and the 17 

infill that we have on the upper left is what's 18 

adding 8 units, total of 24. 19 

 Again, this is a typical floor, as you 20 

can see.  It's the same units going up four 21 

units.  Again, that's the top floor and then the 22 
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roof plan. 1 

 This is the garage level.  There's no 2 

impact, and this represents how the section of 3 

the building looks like.  The most significant 4 

one, either one, is the one on the upper 5 

right-hand side is where you see we are two 6 

floors, and our development or addition starts at 7 

the third level.  And that's where you can easily 8 

see the four levels above that will house 16 9 

units. 10 

 The second on the right-hand side -- 11 

left-hand side, upper left-hand side, again, is 12 

in the opposite direction, and again, we're 13 

starting at the third level.  There is no impact 14 

at the entrance of the building or the lower 15 

level and the 16 units above. 16 

 This is a facade on Kenyon, and as you 17 

can see on the left or the yellow colors that you 18 

see on the left, that is where the existing 19 

building, and the part that we are infilling or 20 

filling the gap between our building and the 21 

adjacent building to us is what you see on the 22 
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right-hand side.  And the intent is to follow and 1 

borrow from the existing building character and 2 

continue it while providing a separation between 3 

our building and the existing building adjacent 4 

to us. 5 

 That's the end of it. 6 

 MR. FREEMAN:  Now Mr. Sher will go 7 

through and talk about the area of relief and how 8 

we meet the standards. 9 

 MR. SHER:  Good morning, Madam Chair and 10 

members of the Board.  For the record, my name is 11 

Steven E. Sher, the Director of Zoning and Land 12 

Use Services with the law firm of Holland & 13 

Knight. 14 

 As has been indicated in the reading of 15 

the case for hearing this morning, we have three 16 

areas of relief that we're seeking, a variance 17 

from the FAR requirements, a variance from the 18 

lot occupancy requirements, and a special 19 

exception to reduce the number of nonresidential 20 

parking spaces.  And let me go through each one 21 

of those. 22 
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 This is a C-3-A piece of property.  The 1 

maximum permitted FAR is 4.0, which would allow 2 

162,000 square feet and change, square feet of 3 

gross floor area.  We're proposing to get up to a 4 

total of 173,000 square feet, which would mean we 5 

need a variance of 10,643 square feet or a .3 6 

FAR. 7 

 On lot occupancy, the maximum permitted 8 

is 75 percent.  What's proposed is 84.2 percent 9 

variance, 9.2 percent.  That's 3,743 square feet 10 

of building area, but it's actually only at the 11 

second floor, because by the time you get to the 12 

third floor and higher, you have that court in 13 

the center of the building that's not counted in 14 

lot occupancy, so every floor above that is less 15 

than the 75 percent.  And in fact, even at the 16 

second floor, which is where our residential uses 17 

begin, that particular floor doesn't occupy more 18 

than 75 percent of the lot, but because the 19 

addition is above part of the open area there, 20 

technically we're at 84.2 percent on that second 21 

floor, and that's where we need the variance. 22 
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 Lastly, the special exception to reduce 1 

the number of parking spaces, as indicated, the 2 

minimum number required is 51.  What we're 3 

proposing is 39, and we would ask for a reduction 4 

in 12 spaces. 5 

 In terms of compliance with the variance 6 

standards, the Board is familiar with the 7 

three-part test.  Part number one, there must be 8 

an exceptional or extraordinary situation or 9 

condition applicable to the property.  In this 10 

case, the Green Line tunnels run directly under 11 

the site as it bends from going north on 14th 12 

Street to go northeast towards Georgia Avenue and 13 

where the Petworth Metro Station is there.  The 14 

tunnel actually passes directly under the site at 15 

a depth of 20 feet below the one level of 16 

parking. 17 

 That's the minimum stand-off that we have 18 

to have from that tunnel.  We could not put 19 

another level of parking below grade there, 20 

because we would have been too close to the 21 

tunnel, and WMATA's requirements would not have 22 
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allowed that. 1 

 So the most we could get in the one level 2 

is one level of parking below grade, and because 3 

that one level of parking could not accommodate 4 

all of the spaces that were required for the 5 

building even as it was built, we had to put some 6 

parking on the first floor and some parking on 7 

the second floor.  And therefore, we had about 8 

14,700 square feet of floor area in FAR that 9 

we're using for parking. 10 

 Ordinarily, you put it all below grade. 11 

 CHAIRPERSON MOLDENHAUER:  What was that 12 

number again? 13 

 MR. SHER:  14,726, 4,827 on the first 14 

floor and 9,899 on the second floor, and those 15 

numbers are on the bottom of page 5 of the 16 

outline that you have before you. 17 

 So what we are seeking to do here is not 18 

to reduce the parking any actually.  The same 19 

number of spaces that are there now are going to 20 

remain.  What's happening is more of them are 21 

going to be allocated to the residential, because 22 
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we are increasing the number of units, and less 1 

of them are going to be allocated to the 2 

commercial, and I will get to that point in a 3 

second. 4 

 But the FAR variance comes about because 5 

what we are trying to do basically is recapture 6 

the space that otherwise was devoted to parking, 7 

and, in fact, we are adding less total square 8 

footage than we actually have devoted to parking 9 

now, and I will get to that in a second. 10 

 In fact, I will get to it right now, 11 

because when we are  talking about to the 12 

substantial detriment, the amount of the floor 13 

area sought to be recaptured by the variance is 14 

less than the square footage devoted to the 15 

garage on the first and second floor, so that the 16 

building will have no more than the contemplated 17 

amount of active use space for that zone. 18 

 Anything in access of 4.0 FAR is parking. 19 

 So the residential and the retail do not exceed 20 

4.0 FAR, and the only reason that parking is 21 

above grade again is because the Metro tunnels 22 
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are underneath, and we couldn't go down another 1 

level. 2 

 And as I said in describing a lot 3 

occupancy variance, no individual floor exceeds 4 

75 percent lot occupancy.  The relief is required 5 

because the third and higher floors cover that 6 

piece of the second floor, if there were a second 7 

floor, which there isn't, but technically, you 8 

sort of squash it all down and you get to 84.2 9 

percent overall, but no individual floor actually 10 

has more than 75 percent on it. 11 

 In terms of the standards for the 12 

reduction in parking, we are not allowed to 13 

reduce by more than 25 percent the reduction of 14 

12 spaces is 23.5 percent, so we meet that piece 15 

of the test, because the building already exists, 16 

and there will be no increase in traffic coming 17 

to the building as a result, especially as to the 18 

commercial, the reduction in parking would cause 19 

no increase in traffic congestion, there is 20 

adequate off street parking in that area. 21 

 You have the D.C. U.S.A. project directly 22 
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across 14th Street to the southwest, and you have 1 

the Tivoli project directly across Park Road to 2 

the north, and they both have excess parking as 3 

Mr. George has demonstrated in his report, and 4 

further, the site is well served by public 5 

transportation.  The Columbia Heights Metro Rail 6 

Station is within about 400 feet of the project, 7 

and there is bus service on 14th Street, Park 8 

Road, Irving Street, Columbia Road, outstanding 9 

transit access to this location compared to many 10 

other places in the city. 11 

 So, my conclusions, therefore, are that 12 

the location of the Metro tunnel under the site 13 

and restrictions by WMATA on excavation near the 14 

tunnels is an exceptional condition limiting how 15 

much underground parking can be provided, the 16 

practical difficulty results from having to place 17 

parking on the first and second floors, and 18 

therefore have a charge against FAR. 19 

 There is no substantial detriment because 20 

the total amount of retail and residential floor 21 

area doesn't exceed the permitted FAR.  The 22 
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reduction in the retail parking spaces meets the 1 

specific requirements of the Regulations. 2 

 There are sufficient alternatives for 3 

access to the site using modes other than 4 

automobile travel   There are abundant off street 5 

parking spaces available in the neighborhood for 6 

those who will drive, and I conclude therefore 7 

that the application should be granted. 8 

 MR. FREEMAN:  Madam Chair, we would just 9 

like to have Mr. George do a quick, one-minute 10 

presentation about his discussions with DDOT and 11 

Mr. George's studies. 12 

 As you know, DDOT submitted a report 13 

stating that they support the findings of Mr. 14 

George's report and that they have no objections 15 

to our requested special exception, but we will 16 

have Mr. George talk just very briefly. 17 

 MR. GEORGE:   Good morning, Madam Chair, 18 

members of the Board.  Osborne George for the 19 

record. 20 

 Prior to undertaking our study, we had a 21 

scoping discussion with DDOT.  They agreed on the 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  87 

aspects of access and parking needs that we 1 

should emphasize.  We did so and documented the 2 

results in our study. 3 

 After our study was submitted, we again 4 

met with DDOT together with the client to address 5 

any questions or concern that they might have 6 

had.  They have none and they issued the recent 7 

report, which is part of your record, and so we 8 

stand by that and are available for any questions 9 

the Board may have. 10 

 MR. FREEMAN:  That concludes our direct 11 

presentation.  We are available to answer any 12 

questions. Thank you. 13 

 [Pause.] 14 

 CHAIRPERSON MOLDENHAUER:  Do any Board 15 

members have any questions for any of the 16 

Applicant's witnesses? 17 

 MR. TURNBULL:  Yes, Madam Chair. 18 

 I have just got a question.  The 19 

commercial retail is all occupied space 20 

currently? 21 

 MR. MARCUS:  Currently, it's occupied.  22 
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We have one small vacancy, but the tenant is 1 

actually paying rent. It's only a 400 square foot 2 

space. 3 

 MR. TURNBULL:  Oh, Okay.  I am just 4 

trying to understand the -- what is spurring 5 

this, and trying to get an understanding of where 6 

you -- particularly with these duplex, you are 7 

going to what looks to be called junior one 8 

bedrooms, and the rest of the development is also 9 

junior one bedrooms or studios. 10 

 Is the market -- are you having -- are 11 

the duplex units not selling, are they 12 

burdensome?  What do you find this market is 13 

drawing for your -- for residential use? 14 

 MR. MARCUS:  It's a good question.  When 15 

we first built the building, you know, there 16 

really wasn't a market for luxury apartments, so 17 

we were taking a guess as to how the market would 18 

evolve.  I think we were largely correct except 19 

for the duplexes. 20 

 At the time, duplexes were popular on U 21 

Street and Ellington, and some other markets, but 22 
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in our building and at the Highland Park, I 1 

understand the duplexes have become sort of white 2 

elephants to some extent. 3 

 MR. TURNBULL:  Are those -- I didn't mean 4 

to interrupt you -- but are those like two 5 

bedroom, three bedroom? 6 

 MR. MARCUS:  Well, they are two bedrooms 7 

with one of the bedrooms being set back into 8 

space. 9 

 MR. TURNBULL:  Okay.  Thank you. 10 

 MR. MARCUS:  You know, even though they 11 

are now occupied, all occupied today, it's the 12 

first time that I can recall that they were all 13 

occupied.  The building itself is 99 percent 14 

occupied today. 15 

 We actually have a fair large number of 16 

two bedrooms. 17 

 Sherief? 18 

 MR. ELFAR:  Excuse me.  The building has 19 

a very traditional mix of units.  We have the one 20 

bedroom, the two bedrooms.  We have what we refer 21 

to as "soft lofts," which are the deep lofts that 22 
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have the import bedrooms. So, the building is not 1 

junior units throughout.  The building actually 2 

has more of regular mix that you see in the city, 3 

one bedroom, two bedrooms, and the studios, and 4 

these units that are the two-story units. 5 

 MR. MARCUS:  I will just say that the 6 

soft lofts are two of the unit types that we are 7 

proposing here.  At the time, it was not common 8 

in the city, and we found there to be terrific 9 

market acceptance of those units, and that is why 10 

we feel comfortable proceeding with additional 11 

units 12 

 We, obviously sitting at 99 percent, we 13 

believe there is additional demand for those 14 

types of units, and most of the people moving in 15 

this building are between 22 to 32, and so they 16 

tend to be young, only some couples, mainly 17 

singles. 18 

 MR. TURNBULL:  I guess that's all right. 19 

 I mean it seems like you are going through a 20 

little bit of gymnastics here to get this to work 21 

I mean, and I appreciate what you are trying to 22 
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do and work it in with the building, and I think 1 

there is some very positive aspects in doing 2 

this. 3 

 I was just curious as to what is 4 

motivating you to do it, but do you -- now, the 5 

size of these units, they are not quite the one 6 

bedroom, but they are not a studio, they are like 7 

somewhere in between.  That's why I -- I mean it 8 

looks like you are calling them junior one 9 

bedrooms, and I was just curious. 10 

 Is that just determined based upon the 11 

size that you have to work with? 12 

 MR. MARCUS:  Why the reference to the 13 

junior? 14 

 MR. TURNBULL:  Yeah. 15 

 MR. MARCUS:  In traditional real estate 16 

parlances, you know, there are no other choices. 17 

 It's not a one bedroom, it's not a two bedroom, 18 

it's not a studio. It is an enclosed bedroom. 19 

 MR. TURNBULL:  Right. 20 

 MR. MARCUS:  But it is not directly at 21 

the window line. 22 
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 MR. TURNBULL:  Well, that's why I was 1 

wondering.  I mean it's separation living, you 2 

know, a bedroom, and how you are working it, but 3 

that's up to you.  That's not our -- that's not 4 

our problem. 5 

 MR. MARCUS:  If it wasn't for the fact 6 

that we have had five years of history with them, 7 

we might be nervous about it, but -- 8 

 MR. TURNBULL:  Okay. 9 

 MR. MARCUS:  -- we know that there is 10 

acceptance. 11 

 MR. TURNBULL:  Okay.  Thank you. 12 

 CHAIRPERSON MOLDENHAUER:  Do any Board 13 

members have any other questions? 14 

 [No audible response.] 15 

 CHAIRPERSON MOLDENHAUER:  I just have a 16 

couple questions, Mr. George. 17 

 I was looking at your schematic in 18 

regards to the current retail use and the survey 19 

that you have.  You are showing that obviously a 20 

majority of the current retail users are 21 

accessing the property, the current retail of -- 22 
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I guess by foot? 1 

 [No audible response.] 2 

 CHAIRPERSON MOLDENHAUER:  I am sorry, Mr. 3 

George, you are going to be on the mic. 4 

 MR. GEORGE:  I am sorry.  That is 5 

correct, Madam Chairman.  The results are 6 

summarized on Exhibit 3 at page 10 of our report, 7 

and, in fact, is on the screen.  So, it's showing 8 

-- unfortunately, the text don't show up too 9 

well, but it is showing that approximately 17 10 

percent, just under 20 percent use vehicles, and 11 

the remaining 80 percent either walk or use Metro 12 

Bus.  A few, a small percentage bike. 13 

 CHAIRPERSON MOLDENHAUER:  And that 14 

percentage that does, the 17 percent of it does 15 

use personal vehicles, do you have -- I guess can 16 

you just remind me or point me into your report 17 

where it references potentially the capacity of 18 

how frequently the current lot is full in regards 19 

to the retail component?  Obviously, the spaces 20 

that are now potentially going to be transferred 21 

from commercial retail to the residential 22 
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requirement? 1 

 MR. GEORGE:  Yes, ma'am. 2 

 MR. FREEMAN:  Mr. George might reference 3 

you to page 9 of his report where he has an on 4 

site parking and usage study. 5 

 MR. GEORGE:  Yes.  On page 10, we have a 6 

table which showed we surveyed the parking lot on 7 

site at various times between 10:00 a.m. and 6:00 8 

p.m., and we picked the highest hours of 9 

occupancy in the morning and again in the -- 10 

getting toward early evening hours. 11 

 It shows that during the daytime it is 12 

just under 40 percent at 38.2 on the first row, 13 

and in the afternoon getting toward evening hours 14 

it shows just over 60 percent of all the spaces 15 

utilized. 16 

 CHAIRPERSON MOLDENHAUER:  This says in 17 

Section C that is it on a typical week day.  Did 18 

you do some more assessment for a weekend? 19 

 MR. GEORGE:  No, we did not. 20 

 CHAIRPERSON MOLDENHAUER:  Considering 21 

that you are taking away spaces from retail, 22 
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which typically is used greater on a weekend and 1 

people are traveling, doing errands, running to 2 

the Target, running to the Giant, do you think 3 

that it might be important to assess how this 4 

change in reducing the retail spaces would impact 5 

on weekend travel, as well? 6 

 MR. GEORGE:  Yes.  Well, first of all, we 7 

typically do our surveys on Tuesday, Wednesday, 8 

or Thursday mid-week, but we did it on a Friday, 9 

so we thought we would pick up some of that 10 

heavier demand, and secondly, we considered the 11 

fact that some of uses would be closed, for 12 

example, one of the major tenants is CitiBank, so 13 

on Saturday into Sunday, they would be closed. 14 

 CHAIRPERSON MOLDENHAUER:  They don't have 15 

Saturday hours? 16 

 MR. GEORGE:  I think they -- 17 

 CHAIRPERSON MOLDENHAUER:  They do. 18 

 MR. GEORGE:  Okay.  What time, it's early 19 

daytime hours, I think they typically close 20 

mid-afternoon. 21 

 [Mr. George talking to Mr. Marcus.] 22 
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 CHAIRPERSON MOLDENHAUER:  If you can both 1 

be on the record if you are going to clarify that 2 

point, Mr. Marcus. 3 

 MR. MARCUS:  Yes, CitiBank is open I 4 

believe from 9:00 to 1:30 on Saturday.  Closed on 5 

Sunday. 6 

 CHAIRPERSON MOLDENHAUER:  Mr. George, is 7 

there any additional information you have to add 8 

in that regard on potential weekend and reduction 9 

in the retail parking? 10 

 MR. GEORGE:  No additional information, 11 

Madam Chair.  We took that into consideration, as 12 

I said, we noted that CitiBank is one of the 13 

largest, occupy the largest space.  I think there 14 

is one other use.  The Museum of Unnatural 15 

History, which occupies a significant amount of 16 

space. 17 

 They are closed -- oh, they are closed 18 

over the weekend.  I would like to acknowledge 19 

Mr. Addisu Bekele, who was the engineer who 20 

assisted in some of those surveys. 21 

 So, had we approached, let's say 65 or 70 22 
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percent or what would be the practical capacity 1 

of the lot, generally it is 90 percent, 90 to 95 2 

percent. 3 

 Had we been approaching that in any way, 4 

we probably would have dug, drilled down a little 5 

bit deeper in our analysis, but we felt that we 6 

were well within a safe area in terms of our 7 

projections, so we did not actually survey on a 8 

Saturday or Sunday. 9 

 CHAIRPERSON MOLDENHAUER:  And then I 10 

guess there is a very minor number of obviously 11 

vehicles based on your report using the retail. 12 

 MR. GEORGE:  Yes. 13 

 CHAIRPERSON MOLDENHAUER:  But I guess my 14 

one question was sometimes you do a site map in 15 

regards to assessing how the traffic would 16 

potentially access a site for retail purposes and 17 

then I guess meander through the streets. 18 

 How -- and I do know that you see that on 19 

page 3 of your report -- how do a lot of the 20 

one-way streets affect that in this area in 21 

regard to using potentially the public parking 22 
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provided at DC U.S.A. Center and the Julius 1 

Square public parking since there are a lot of 2 

one-way streets in that area, how potential does 3 

that impact and increase demand on those parking 4 

garages? 5 

 MR. GEORGE:  I will ask Mr. Sherief if 6 

you can go to the first, the slide location, the 7 

next one that shows -- right, okay. 8 

 Does anybody have a laser pointer? 9 

 The slide is here, Madam Chair.  This is 10 

Kenyon Street, which is one way, you are correct, 11 

and except for Kenyon Street, the only other 12 

one-way street is Park Road. This is actually 13 

Park along the east side of 14th, and on the west 14 

side it is one way westbound.  To the south, 15 

Irving Street is also one way. 16 

 Is it a constraint as far as access?  I 17 

really don't think so.  Over 60 percent of the 18 

patrons to the retail use indicated that they are 19 

from the immediate Columbia Heights area.  So, 20 

this is really transit-oriented development, 21 

local serving retail. 22 
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 A number of the uses are restaurants and 1 

eatery type of places.  We think familiarity is a 2 

key, you know, it's a concept in transportation, 3 

and we think that that is a factor here, that the 4 

small number of patrons who drive would be 5 

familiar with the access arrangements into the 6 

site, and even though it's one way, it does allow 7 

for circulation.  For example, you could come in 8 

one way here, make a left here or right here, or 9 

circle back if you needed to for any reason. 10 

 The one thing I would point out is that 11 

again a large number of the patrons indicated 12 

that they do not come to this site as their 13 

destination, but they make multiple -- their only 14 

destination, but that they make multiple trips 15 

into the area, such as to the DC U.S.A. Tivoli 16 

Square and other uses in the area. 17 

 So, we really don't think that is a 18 

significant issue, and the road network is what 19 

it is.  I think DDOT recently did a number of 20 

major improvements and studies, extensive studies 21 

of this area as part of these major developments, 22 
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and it is our assessment that it's working quite 1 

well. 2 

 MR. FREEMAN:  Mr. George might want to 3 

confirm just one point of access, that Park Road 4 

is two way, and access to the parking garage -- 5 

 MR. GEORGE:  I am sorry, that is correct, 6 

yes. 7 

 MR. FREEMAN:  -- is on Park Road, which 8 

is two way, as is the entrance for the Giant, 9 

which has, I think the report notes about 250 10 

parking spaces.  That is also on Park Road and is 11 

two way as well. 12 

 MR. GEORGE:  Yeah, the giant is here as 13 

part of the Tivoli Square development. 14 

 CHAIRPERSON MOLDENHAUER:  Thank you.  I 15 

have no other questions for any of the witnesses. 16 

 Do any of the Board members have any 17 

final comments? 18 

 MR. TURNBULL:  Madam Chairman, I would 19 

just like to follow up on your line of 20 

questioning. 21 

 On the commercial, and you talk about 22 
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restaurants, what percentage of that retail space 1 

is restaurant? 2 

 MR. GEORGE:  I would defer to Mr. Marcus 3 

in terms of exact percentage. 4 

 MR. FREEMAN:  When he said "restaurant," 5 

I  think she might want to confirm, they are not 6 

like large restaurant type of facilities. 7 

 MR. JORDAN:  If you can talk about the 8 

type versus sit down versus the fast food type. 9 

 MR. MARCUS:  It's about a third of the 10 

total retail square footage, but they are not 11 

sit-down type restaurants. 12 

 MR. TURNBULL:  Okay.  So, you go in -- I 13 

was just curious.  I mean when we were talking 14 

about that, it is not a destination, so people 15 

have gone to some other place, they see something 16 

across the street, and they are going here to 17 

pick something up?  Is that the kind of traffic 18 

we are asking that you are looking at, they are 19 

actually in the vicinity, they know what is 20 

across the street, so they are going there based 21 

upon that? 22 
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 I am just trying to understand that last 1 

statement. 2 

 MR. MARCUS:  First of all, in terms of 3 

the food, just so you get a clearer picture -- 4 

 MR. TURNBULL:  Like a Subway? 5 

 MR. MARCUS:  Pollo Campero is a Latin 6 

American fried chicken, and so forth. 7 

 MR. TURNBULL:  Okay. 8 

 MR. MARCUS:  Frozinyo, which is yogurt, 9 

and pinatas, which is obviously what it is.  10 

Sticky Fingers, which is coffee and burritos and 11 

breakfast, and so forth.  I mean I spent 16 12 

Saturdays on the plaza working on the market, so 13 

I see people coming and going, and there is a lot 14 

of people biking, a lot of people walking.  You 15 

don't see much traffic. 16 

 We actually have done surveys for the 17 

market, and we found a large percentage of those 18 

people are also going to the Giant, or they are 19 

going across the street to DC U.S.A., or they are 20 

coming -- you know, during the week  or other 21 

times of the day, they are coming off the Metro 22 
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from work, and they are going to the bank or they 1 

are going to get a pinata, or they go into the T 2 

Mobile store. 3 

 So, it is really very service oriented, 4 

and I don't believe we have ever had a complaint 5 

from a tenant, retail tenant, that there is 6 

insufficient parking. 7 

 MR. TURNBULL:  Well, I guess that is what 8 

I was driving at, trying to understand the last 9 

comments, is that the nature of what you have 10 

there is actually -- it is picking up business 11 

from a lot of the other adjacent neighborhoods, 12 

and you are parking is -- are you at 80 percent 13 

most of the time, or 60 percent for your retail 14 

us?  I mean you are downsizing, because you 15 

obviously feel you can accommodate the amount of 16 

traffic that is going to be coming there. 17 

 MR. MARCUS:  Our current status on the 18 

residential side, just as an example, is only 19 

about 42 percent of the people who live there are 20 

renting a parking space, and the commercial area 21 

is largely vacant.  We lease to some employees, 22 
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and there are some additional -- it's largely 1 

vacant weekends and weekdays.  It is not very 2 

well used. 3 

 MR. TURNBULL:  Okay. I guess that that 4 

sort of just helps us understand the nature of 5 

what the impact of the traffic is.  Thank you. 6 

 MR. JORDAN:  If I may, Madam Chair.  7 

Isn't this area one where you are not really a 8 

destination place for shopping and others? 9 

 MR. MARCUS:  It is definitely a 10 

service-oriented shopping and typically, people 11 

are going other places in the neighborhood. 12 

 MR. JORDAN:  And there is a lot of people 13 

usually on that plaza area.  Is that kind of the 14 

folks that are already kind of hanging out, come 15 

off the Metro, is that what I am understanding? 16 

 MR. MARCUS:  Yeah, it is people that are 17 

coming to the plaza to hang out at the fountain 18 

or go to the market or they are going to the 19 

Giant or they are coming off the Metro. 20 

 MR. JORDAN:  Okay.  Thanks. 21 

 CHAIRPERSON MOLDENHAUER:  I think that 22 
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then concludes all of the Board's questions at 1 

this time.  At this point in time, I will look to 2 

see if there is anybody in the audience in 3 

support or in opposition in this case. 4 

 [No audible response.] 5 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 6 

then, we will turn to the Office of Planning for 7 

their report. 8 

 MS. BROWN-ROBERTS:  Good morning, Madam 9 

Chairman and members of the Board.  I am Maxine 10 

Brown-Roberts, Office of Planning. 11 

 I think that the application has been 12 

thorough by the Applicant, and I don't have much 13 

to add to their analysis and as outlined in our 14 

report. 15 

 We think that the Applicant has met the 16 

requirements for the zoning relief from the FAR 17 

and the lot occupancy request.  In addition, for 18 

the special exception, they have also met all the 19 

requirements, and DDOT has submitted a 20 

recommendation in support, and therefore, we will 21 

sign on the record and recommend approval of the 22 
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application. 1 

 If you have any questions, I am 2 

available. 3 

 Thank you. 4 

 CHAIRPERSON MOLDENHAUER:  Thank you very 5 

much, Ms. Brown-Roberts. 6 

 Do any Board members have any questions 7 

for the Office of Planning? 8 

 [No audible response.] 9 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 10 

does the Applicant have any questions for the 11 

Office of Planning? 12 

 MR. FREEMAN:  No, Madam Chair. 13 

 CHAIRPERSON MOLDENHAUER:  Then, at this 14 

point in time, I will look to the audience to see 15 

if we have anybody present from ANC-1A. 16 

 [No audible response.] 17 

 CHAIRPERSON MOLDENHAUER:  Seeing no one, 18 

I will indicate that we have in our record, 19 

Exhibit 25, which is an ANC resolution indicating 20 

support of this application 18269. 21 

 They identify the area variance for the 22 
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FAR relief, the area variance of the lot 1 

occupancy, and the special exception relief for 2 

reduction in parking, and they stated they had a 3 

regularly held and properly called meeting on 4 

October 12, 2011, with a quorum present and that 5 

they voted 9 to zero in support of the 6 

application. 7 

 The letter will receive great weight. 8 

 At this point in time, we will turn back 9 

to the Applicant for any closing remarks. 10 

 MR. FREEMAN:  Madam Chair, we believe the 11 

record is full and that we did a pretty thorough 12 

presentation, indicated how we meet all of the 13 

standards for the requested variance and special 14 

exception.  So, we respectfully request the 15 

Board's decision as conveniently as possible. 16 

 Thank you. 17 

 CHAIRPERSON MOLDENHAUER:  Thank you very 18 

much. 19 

 Before we conclude the hearing, do Board 20 

members have any final questions for the 21 

Applicant? 22 
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 VICE-CHAIRPERSON SORG:  Madam Chair, 1 

sorry, a little bit late breaking, but I just 2 

have a question perhaps for Mr. Elfar. 3 

 The addition and the neighbor to the 4 

east, share a party wall, or is there space?  And 5 

so much space is it? It is a little bit difficult 6 

to tell how much space is there in between. 7 

 MR. ELFAR:  Actually, it's -- 8 

 CHAIRPERSON MOLDENHAUER:  Mr. Elfar, you 9 

need to be on the microphone. 10 

 MR. ELFAR:  I apologize. 11 

 CHAIRPERSON MOLDENHAUER:  Thank you. 12 

 MR. ELFAR:  We are directly on the 13 

property line, our property line, and it's 14 

immediately adjacent to the property adjacent to 15 

us, there is a difference of approximately a few 16 

inches basically, about 4 inches or so 17 

separation.  However, if you see the -- if we 18 

take a look at the plan that's on the screen, the 19 

building adjacent to us has some courts, so 20 

essentially -- can I use your pointer, please?  21 

Thank you. 22 
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 Currently, they don't have windows on the 1 

side. There are recessed courts that you can see 2 

on the existing  building, one here, in this 3 

location, and this one in here, and they do have 4 

a very small window here, and they have -- 5 

 MR. FREEMAN:  Excuse me for interrupting. 6 

 Could you move closer to the microphone? 7 

 MR. ELFAR:  Sure. 8 

 MR. FREEMAN:  Thank you. 9 

 MR. ELFAR:  I am addressing the question, 10 

which is we are building up to our property line, 11 

which is essentially shared by the property 12 

adjacent to us.  The property adjacent to us does 13 

not have windows on this side, but they do have 14 

two recesses. 15 

 One is a small courtyard that has windows 16 

here, windows here, and two windows here, and 17 

then a smaller recess here that has a small 18 

window here.  So, we are not blocking any of the 19 

windows that are adjacent to our property, but we 20 

are approximately right on the property line 21 

within inches from the adjacent building. 22 
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 CHAIRPERSON MOLDENHAUER:  I think the 1 

diagrams in G02 that were submitted today provide 2 

the best picture I have seen of that neighboring 3 

property wall.  GO2. 4 

 MR. FREEMAN:  The third, the second and 5 

third pictures show that there are no windows on 6 

that side wall. 7 

 MR. ELFAR:  Yes, as you can see. 8 

 VICE-CHAIRPERSON SORG:  So, maybe we can 9 

get a little bit of testimony on the record from 10 

any one of the Applicant's representatives on 11 

discussions that may have occurred between you 12 

all and the neighboring property. 13 

 MR. FREEMAN:  I think Mr. Marcus will 14 

talk about the fact that he has had a 15 

conversation with that property owner, and they 16 

haven't had any objections. 17 

 MR. MARCUS:  Yes, I actually know the 18 

adjacent property owner.  I have spoken to him 19 

actually when they went for rezoning I assume 20 

before this body a few months ago, and he had no 21 

issue with the addition in the parking lot.  He 22 
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said, "Go ahead, I don't have a problem." 1 

 VICE-CHAIRPERSON SORG:  I mean clearly 2 

there is no one here yelling and screaming thus 3 

far, so I just want to get it on the record. 4 

 CHAIRPERSON MOLDENHAUER:  Do any Board 5 

members have any final questions for the 6 

Applicant before we close the hearing? 7 

 [No audible response.] 8 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 9 

then, at this point in time, we will conclude the 10 

hearing, and I believe we will go directly into 11 

deliberation. 12 

 We have a case before us for two 13 

different types of variance relief, one for 14 

relief of FAR for residential to increase the 15 

allowed 4.0 FAR to 4.3, and to increase the lot 16 

occupancy. 17 

 First, addressing the variance standard, 18 

the Applicant has testified and has presented 19 

expert witness Mr. Sher as submitted in a 20 

prehearing statement that OP concurs, that the 21 

current property is located on top of the green 22 
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line, and that based on that unique aspect of 1 

that exceptional circumstance, they were not able 2 

to maximize their matter of right residential 3 

development because of the fact that the parking 4 

had to be built above grade rather than as 5 

typical in a lot of D.C. buildings where they 6 

would build down and provide the required parking 7 

spaces below grade. 8 

 Based on that, the Applicant testified 9 

that they are not even exceeding the number of 10 

square footage lost by the above grade parking 11 

requirement and design that they initially went 12 

with, but that this is simply redesigning 8 13 

duplexes and creating 16 new units in that area, 14 

and that based on that, there is also no 15 

detriment to the public good. 16 

 We have letter from the ANC in support.  17 

No one has come forward in opposition.  Ms. Sorg 18 

asked a question about the neighbor property 19 

owner.  We now have oral testimony on the record 20 

from the Applicant Mr. Marcus indicating that he 21 

has had communication with the neighboring 22 
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property owner and that there was no opposition. 1 

 We also have Office of Planning 2 

indicating that there is no substantial harm to 3 

the zoning plan in regards to this additional 4 

relief, and based on that, I do think that, in my 5 

view, the Applicant does satisfy the three prongs 6 

for the variance standard in regards to the 7 

residential FAR and the lot occupancy. 8 

 That being said, I would then just look 9 

at the issue of the parking special exception 10 

variance -- sorry, special exception, no variance 11 

-- to reduce the parking by less than 25 percent, 12 

reducing the commercial parking from 51 to 39 13 

spaces. 14 

 Here, we had some discussion from their 15 

expert Mr. George in regards to the current use 16 

of the project, the large number of walking 17 

pedestrians.  We had conversations regarding the 18 

actual specific type of use, the type of retail, 19 

and I don't see that this decrease will actually 20 

have any detriment to the parking.  We have DDOT 21 

on the record going to the prongs of this type of 22 
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special exception relief, indicating that they 1 

are in support of this application, and we have 2 

ANC letters in support, as well, as to this 3 

issue. 4 

 So, I again feel that the Applicant has 5 

met their burden in satisfying those 6 

requirements. 7 

 That being said, I will open up the floor 8 

to any additional deliberations of the Board 9 

members. 10 

 MR. TURNBULL:  Madam Chair, I would 11 

concur with  your analysis on this.  I think the 12 

only issue that could have come up was the one 13 

that Ms. Sorg pointed out with the adjacent 14 

neighbor, but as she also stated, the OP in their 15 

report mentioned no issues with the neighbor, or 16 

there was nothing mentioned about the neighbor, 17 

and the ANC report has mentioned nothing, and the 18 

affidavit of Maintenance clearly shows on page 2 19 

the photograph right near one of the photographs 20 

of the hearing next to the garage, so I think 21 

there was clearly any opportunity, the neighbor 22 
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would have been here, so I am fine with it. 1 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 2 

also agree with your analysis, and would just 3 

add, you know, with regard to the FAR, there is 4 

something nice about it, I guess.  You know, the 5 

amount of the variance that the Applicant is 6 

asking for, as Mr. Sher testified, is less than 7 

what is being used by the parking plus a bit of 8 

the FAR request has to do with subdividing the 9 

existing units as opposed to also being in the 10 

addition.  With regard to the lot occupancy, I 11 

think, you know, also to mention, as Mr. Sher 12 

said that -- testifying that no individual floor 13 

had more than 75 percent lot occupancy, which I 14 

thought was a good fact. 15 

 Then, with regard to the parking, it 16 

seems like they can't even give it away, so that 17 

is kind of a good thing for the neighborhood.  18 

So, that's all I will say. 19 

 CHAIRPERSON MOLDENHAUER:  Any final 20 

comments from Board members? 21 

 [No audible response.] 22 
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 CHAIRPERSON MOLDENHAUER:  Seeing none 1 

then I will submit a motion.  The motion to 2 

approve Application 18269 of the Triangle 3 

Development Association, pursuant to 11 DCMR 4 

3104.1 and 3103.2, for a variance from the floor 5 

area ratio requirements under section 771.1, and 6 

a variance from the lot occupancy requirements 7 

under section 772.1, and a special exception to 8 

reduce the amount of parking spaces required for 9 

the nonresidential use under section 2108, to 10 

allow an addition to the existing residential 11 

building with ground floor retail at 1375 Kenyon 12 

Street, N.W. 13 

 The motion has been made.  Is there a 14 

second? 15 

 VICE-CHAIRPERSON SORG:  Second. 16 

 CHAIRPERSON MOLDENHAUER:  The motion has 17 

been made and seconded. 18 

 All those in favor say "aye." 19 

 [Chorus of ayes.] 20 

 MR. MOY:  Staff would record the vote as 21 

5 to 0 to 0.  This is on the motion of 22 
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Chairperson Moldenhauer to approve the 1 

application for relief from the two variances and 2 

the special exception.  These are also for the 3 

record updated drawings and plans that were 4 

submitted today, which will be filed under 5 

Exhibit 30.  Second the motion, Ms. Sorg.  Also 6 

in support of the motion, Mr. Turnbull, Mr. 7 

Jordan, Mr. Hinkle.  So, again the vote is 5 to 0 8 

to 0.  The motion carries. 9 

 CHAIRPERSON MOLDENHAUER:  Thank you very 10 

much, Mr. Moy, and seeing that we have no 11 

opposition in this case, I would like to waive 12 

requirements and ask that a summary order be 13 

issued. 14 

 MR. MOY:  Thank you, Manager. 15 

 CHAIRPERSON MOLDENHAUER:  Thank you. 16 

 [Recess.] 17 

 Application No. 18270 18 

 CHAIRPERSON MOLDENHAUER:  I think we are 19 

back on the record. 20 

 Good morning still as long as is still 21 

morning. 22 
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 We will call the next case and then have 1 

everyone introduce themselves. 2 

 MR. DAVIES:  Good morning.  My name is 3 

Dario Davies. 4 

 CHAIRPERSON MOLDENHAUER:  Actually, we 5 

first need to call the case and then introduce, 6 

so just one second. 7 

 MR. MOY:  Let me record your case for the 8 

record.  That would be Application No. 18270.  9 

This is the application of 715 Florida Avenue 10 

LLC, pursuant to 11 DCMR 3103.2.  This is for a 11 

variance from the rear yard requirements under 12 

section 774, and a variance from the 13 

nonconforming structure requirements under 14 

subsection 2001.3.  This is to allow an addition 15 

to an existing building in the Arts/C-2-B 16 

District at premises 715 Florida Avenue, N.W., 17 

property located in Square 2877, Lot 971. 18 

 CHAIRPERSON MOLDENHAUER:  If the 19 

Applicants would please introduce themselves. 20 

 MR. DAVIES:  Hi.  Madam Chairman and 21 

members of the Board, my name is Dario Davies, 22 
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and my colleague is Mark Cherny, and we are the 1 

architects that are representing the owners at 2 

715 Florida Avenue. 3 

 As Mr. Moy said, we are seeking two 4 

variances, one to permit addition to a 5 

nonconforming structure, and then a variance to 6 

permit an addition to an existing structure that 7 

does not meet the rear side yard setback. 8 

 This property is going to be redeveloped 9 

into a restaurant, and it needs two means of 10 

egress that have to be remote from each other.  11 

Because of its location, it only has in its rear 12 

northeast corner a boundary that touches the 13 

public alley about 12 feet. 14 

 So, to get the remoteness of the two 15 

stairs we need to modify the back of this 16 

building so we can put a stair tower in to get 17 

from all the floors out to the alleyway. 18 

 The other interesting thing is that the 19 

rear of our building is really the side yard of 20 

the lot behind us. The building is already 21 

nonconforming in that it has a one story 22 
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structure that actually borders on the property 1 

line of that property.  What we propose to do is 2 

add an additional story and then where the stair 3 

tower is add I think approximately 8 more feet, 4 

so that we can have clearance to the stair. 5 

 We are open to any questions the Board 6 

may have. 7 

 CHAIRPERSON MOLDENHAUER:  Do any Board 8 

members have any questions for the Applicant? 9 

 MR. TURNBULL:  Just a preliminary 10 

question on your drawings, and it's just a 11 

technical issue.  You sort of note an existing 12 

floor plan which already shows a restaurant 13 

there, which I think is not right.  But I am 14 

looking on sheet -- 15 

 CHAIRPERSON MOLDENHAUER:  0.0. 16 

 MR. DAVIES:  The restaurant is not there. 17 

 It is actually -- 18 

 MR. TURNBULL:  Well, that is what we 19 

thought.  I mean it's kind of obvious, but -- 20 

 MR. DAVIES:  It's not there yet. 21 

 MR. TURNBULL:  Okay.  I just thought that 22 
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maybe there is a ghost operation is happening or 1 

something. 2 

 MR. DAVIES:  I think it's a misnomer on 3 

the drawing. 4 

 MR. TURNBULL:  Okay. 5 

 VICE-CHAIRPERSON SORG:  Is that your 6 

whole presentation?  Is that correct? 7 

 MR. DAVIES:  Yes. 8 

 VICE-CHAIRPERSON SORG:  Okay. 9 

 So, what kind of restaurant is it? 10 

 MR. DAVIES:  That's in a state of flux.  11 

I think it is going to be a restaurant that is 12 

going to be similar to Marvins.  It is the same 13 

restaurant operator that owns Marvins, Gibson, 14 

Patti Boom Booms, a lot of the other bars and 15 

restaurants in the 14th and U Street area, and 16 

quite frankly, it's in a state of flux, it 17 

changes from day to day.  I think it will do that 18 

until it's constructed. 19 

 VICE-CHAIRPERSON SORG:  Got it. 20 

 Is this the same owner that is 21 

constructing a restaurant on the opposite corner, 22 
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9th and U? 1 

 MR. DAVIES:  Yes, same owner.   That's 2 

the Brixton Pub. 3 

 VICE-CHAIRPERSON SORG:  Are they going to 4 

serve lunch in this new independent -- I am 5 

sorry, I am asking for personal edification. 6 

 MR. DAVIES:  I don't know about lunch, 7 

but definitely dinner. 8 

 VICE-CHAIRPERSON SORG:  You may want to 9 

encourage your clients. 10 

 MR. DAVIES:  I will let them know. 11 

 VICE-CHAIRPERSON SORG:  That's all the 12 

questions I have. 13 

 CHAIRPERSON MOLDENHAUER:  Go ahead, Mr. 14 

Turnbull. 15 

 MR. TURNBULL:  I was just carrying on.  16 

One question.  You said you were adding a floor 17 

or -- it's the roof now, you are making a 18 

terrace? 19 

 MR. DAVIES:  That is correct.  We are not 20 

adding a floor.  The building now is two stories, 21 

but there is a section in the back of the 22 
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building that's one story, and we are going to 1 

raise that. 2 

 MR. TURNBULL:  You are raising that up, 3 

and then there is the access up to that, that you 4 

need, the extra stairwell? 5 

 MR. DAVIES:  Correct. 6 

 MR. TURNBULL:  Okay.  Thank you. 7 

 So, you are still at 40 feet technically? 8 

 MR. DAVIES:  Correct. 9 

 MR. TURNBULL:  Okay. 10 

 MR. HINKLE:  Just for clarification on my 11 

account, toward the rear there is a rear wall.  12 

That goes all the way to the height of the 13 

stairwell that is being proposed, is that 14 

correct? 15 

 MR. DAVIES:  Now, there is a section that 16 

is almost like a sliver in the back of the 17 

building that goes up one story, and then there 18 

is a roof, and then there is maybe on one end 19 

it's a 15-foot setback, on the other end it's no 20 

setback, and that wall goes up to second story 21 

height. 22 
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 MR. HINKLE:  Okay.  In terms of what is 1 

being proposed, that's where it stops, or does it 2 

-- 3 

 MR. DAVIES:  No, there is a step -- stair 4 

tower at the northeast corner that is going to go 5 

up another 8 feet I believe. 6 

 MR. HINKLE:  Right. 7 

 MR. DAVIES:  So that we can put a roof 8 

over the stair to get up to the roof, because 9 

there is a roof terrace that's going to be there. 10 

 MR. HINKLE:  Okay.  Thank you. 11 

 CHAIRPERSON MOLDENHAUER:  But you are not 12 

looking for any relief on height.  The only 13 

relief you are looking at is for our rear yard? 14 

 MR. DAVIES:  Correct.  We are fine on 15 

height. 16 

 CHAIRPERSON MOLDENHAUER:  The rear yard, 17 

you were saying you don't really have access to 18 

an alley, you are really up against the adjacent 19 

property? 20 

 MR. DAVIES:  I will show you on the plan. 21 

 CHAIRPERSON MOLDENHAUER:  Yeah, if you 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  125 

can provide -- there is a portable microphone.  1 

When you lay it out, you can also be on the mike. 2 

 Thank you. 3 

 MR. DAVIES:  Can you hear me?  Good.  4 

Okay. 5 

 This is Florida Avenue here, and 6 

Tropicana Eatery is over here, and there is a 7 

sliver of a building here, which is actually a 8 

landscape architect, that goes back to this 9 

point.  The public alleyway actually comes along 10 

here, and we only have about 12 feet 8 inches 11 

here where we actually touch the public alley. 12 

 The lot here actually belongs to Howard 13 

University, and the back of our building is 14 

really the side yard of that lot.  The back of 15 

that lot lines up with the alleyway. 16 

 So, it precludes us -- the only way that 17 

we are going to get access or the second means of 18 

egress out of the building is to that alleyway, 19 

which forces us to put the stair in the back 20 

northeast corner here.  Hence, we have to have 21 

this -- we want to modify and construct on this 22 
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nonconforming addition of the building. 1 

 MR. HINKLE:  And that lot, that's behind 2 

the building, that's currently vacant? 3 

 MR. DAVIES:  That lot is vacant, right. 4 

 MR. HINKLE:  Okay.  Thank you. 5 

 CHAIRPERSON MOLDENHAUER:  So, the lot 6 

owned by Howard University, there is nothing 7 

built on it? 8 

 MR. DAVIES:  There is nothing built on 9 

that lot. 10 

 VICE-CHAIRPERSON SORG:  One additional 11 

question. It looks like in the photograph that 12 

you submitted, as you are increasing the height 13 

of the back triangle there for your stair tower, 14 

you will be moving the equipment up there?  Have 15 

you shown us plans of the housing of where that 16 

is going to be located? 17 

 MR. DAVIES:  Yes.  Actually, this plan 18 

shows you where the equipment is going to be 19 

located on the roof.  We are going to build a 20 

screen wall here that actually will be at the 21 

same height of the stair tower to hide all that 22 
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equipment, so it won't be visible from any of the 1 

adjacent neighbors. 2 

 VICE-CHAIRPERSON SORG:  That is 3 

excellent.  Thank you. 4 

 CHAIRPERSON MOLDENHAUER:  Any final 5 

questions from Board members? 6 

 If there is any follow-up, you can ask it 7 

at the end of the hearing, but at this point in 8 

time, I will turn to see if any individuals in 9 

the audience in support or in opposition to this 10 

case. 11 

 [No audible response.] 12 

 CHAIRPERSON MOLDENHAUER:  Seeing none -- 13 

actually, before I get to that, I am going to go 14 

back to the Applicant.  Did you meet with the 15 

ANC?  We don't have a letter in our record. 16 

 MR. DAVIES:  We did meet with the ANC, 17 

and they at the meeting approved the variance.  I 18 

can make a note to see if I can get that letter 19 

to you all.  I am surprised you didn't get it. 20 

 CHAIRPERSON MOLDENHAUER:  I will ask 21 

about that in a second, but now I will turn to 22 
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the Office of Planning for their report. 1 

 MR. MORDFIN:  Good morning, Madam 2 

Chairman and members of the Board.  I am Stephen 3 

Mordfin with the Office of Planning, and the 4 

subject of this application is in conformance of 5 

the provisions for the granting of a variance to 6 

decrease the rear yard because the extension 7 

would be to increase the height of a one-store 8 

portion of the building to provide a modern 9 

stairway to the roof to provide for a secondary 10 

means of egress, and not to decrease the amount 11 

of the rear yard as provided on the ground floor. 12 

 No substantial detriment would result 13 

because the modernization would allow for the 14 

adaptive rear use of the building and for 15 

preferred use within the Arts overlay district, 16 

and the granting of this variance would not 17 

result in substantial harm to the Zoning 18 

Regulations, because it would allow for the 19 

continued use of an existing commercial structure 20 

in conformance with the Arts overlay district. 21 

 The subject application is also in 22 
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conformance with the provisions for the granting 1 

of a variance to enlarge a nonconforming 2 

structure because the existing building is not 3 

conforming for a rear yard, and the proposed 4 

addition would allow the Applicant to adaptively 5 

reuse the building as a restaurant with a roof 6 

terrace while only minimally expanding the 7 

building. 8 

 It would not result in a substantial 9 

detriment to the public good because it would 10 

allow for an existing vacant structure to be 11 

converted to a restaurant and preferred use 12 

within the Arts overlay, and would be minimally 13 

visible from the street, and would eliminate a 14 

vacant structure from the floor from Florida 15 

Avenue, and i would allow for the adaptive reuse 16 

of a building again with a preferred use within 17 

the Arts overlay. 18 

 Therefore, the Office of Planning 19 

recommends that the application be granted. 20 

 Thank you. 21 

 CHAIRPERSON MOLDENHAUER:  Thank you very 22 
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much, Mr. Mordfin. 1 

 Does the Applicant have any questions for 2 

the Office of Planning? 3 

 MR. DAVIES:  No. 4 

 CHAIRPERSON MOLDENHAUER:  Do any Board 5 

members have any questions for the Office of 6 

Planning? 7 

 [No audible response.] 8 

 CHAIRPERSON MOLDENHAUER:  Thank you very 9 

much for your thorough report. 10 

 At this point in time, then, we will turn 11 

to see is anybody actually in the audience from 12 

ANC-1B. 13 

 [No audible response.] 14 

 CHAIRPERSON MOLDENHAUER:  Seeing none, as 15 

I indicated earlier, we don't have a formal 16 

report, but we obviously will reference the fact 17 

that OP has indicated that they did vote to 18 

approve it, and the Applicant indicated that as 19 

well orally. 20 

 We have a written report from the 21 

Department of Transportation indicating that they 22 
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have reviewed the application and that they have 1 

no objections to the application and its 2 

requested relief. 3 

 That being said, at this point in time we 4 

will turn back to the Applicant for any closing 5 

remarks. 6 

 Do you have any closing remarks?  If you 7 

don't, just for the record, on the record. 8 

 MR. DAVIES:  No, ma'am. 9 

 CHAIRPERSON MOLDENHAUER:  Thank you. 10 

 Do Board members have any final questions 11 

for the Applicant before we conclude this 12 

hearing? 13 

 [No audible response.] 14 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 15 

then, thank you.  At this point in time we will 16 

conclude the hearing portion of this case.  I 17 

will go into deliberation on this, and this is a 18 

request for a rear yard variance relief and then 19 

also a variance for nonconforming -- an expansion 20 

or an addition to a nonconforming structure. 21 

 This is a case I think where there is a 22 
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very minor relief is being sought.  There is 1 

going to be an addition to the rear of the 2 

property that will provide a rear form of ingress 3 

and egress for the proposed use. 4 

 That being said, there is -- the property 5 

has a very, I think a unique layout.  It also has 6 

a unique access in regards to the size of the 7 

lot, and the current conditions.  I think that I 8 

will incorporate the Office of Planning's 9 

analysis in that regard and how they outline the 10 

standards for the variance as to how this 11 

Applicant has met it. 12 

 I don't see any issue here that refers to 13 

granting this relief.  I do think that they 14 

satisfy the prongs of the variance standards for 15 

both the relief that is being sought. 16 

 We don't have a lot of support in this 17 

case on the record, but that being said, we do 18 

have an oral statement from the Applicant's 19 

architect indicating that they did attend an ANC, 20 

we have confirmation from that in the Office of 21 

Planning's report indicating that the ANC did 22 
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have -- hold a meeting in which this case was 1 

presented to the ANC on September 7, 2011, and 2 

that no comment has come from the ANC on this 3 

application -- sorry -- they voted for the 4 

application.  We have reference that DDOT did 5 

submit an additional letter on September 7th 6 

indicating they had no objection and no comments 7 

on the application. 8 

 That being said, I have no issues with 9 

the application, and I feel that they satisfied 10 

the legal requirements for the variance standard. 11 

 I will turn to the other Board members to 12 

see if they have any additional deliberation on 13 

this case. 14 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 15 

agree with your analysis, and outside of my 16 

non-zoning related questions earlier.  I should 17 

mention that I am familiar with this area and 18 

this type of building and I think that, you know, 19 

in addition to your mentioning that the relief 20 

that is being requested is not, you know, a huge 21 

amount of relief, I think there is a couple of 22 
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things to note here. 1 

 I think that the Applicants have a nice 2 

job in the adaptive reuse of this building, which 3 

is a particular type of building that is present 4 

in this neighborhood, and sometimes goes 5 

unnoticed, but is I think important in terms of 6 

the fabric of U Street and especially this 7 

eastern part of U Street. 8 

 I think also that the addition that they 9 

have proposed is functional obviously, and 10 

minimally intrusive, and I think it looks like it 11 

will be an improvement in terms of the screening 12 

of the rooftop equipment, which I think is quite 13 

nice. 14 

 Also, while the owner is not here, this 15 

is someone who historically has invested in the 16 

neighborhood and has several successful 17 

restaurants there, so I think with regard to its 18 

use, one can have a fair bit of confidence.  So 19 

that being said, I will also be in support. 20 

 CHAIRPERSON MOLDENHAUER:  Thank you very 21 

much, Ms. Sorg. 22 
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 Is there any additional deliberation? 1 

 [No audible response.] 2 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 3 

then, I will submit a motion, a motion to approve 4 

Application 18270 of 715 Florida Avenue under 11 5 

DCMR 3103.2 for a variance from the rear yard 6 

requirements under section 774, and a variance 7 

from the nonconforming structure requirements 8 

under subsection 2001.3 to allow an addition to 9 

an existing building in the Arts and a C-2-B 10 

District at premises 715 Florida Avenue, N.W. 11 

 The motion has been made.  Is there a 12 

second? 13 

 MR. HINKLE:  Second. 14 

 CHAIRPERSON MOLDENHAUER:  The motion has 15 

been made and seconded. 16 

 All those in favor say "aye." 17 

 [Chorus of ayes.] 18 

 MR. MOY:  Staff would record the vote as 19 

5 to 0 to 0.  This is on the motion of 20 

Chairperson Moldenhauer to approve the 21 

application two variance relief from a rear yard 22 
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section 774, and nonconforming structure 1 

provisions under section 2001.3.  Second the 2 

motion Mr. Hinkle.  Also supported the motion Mr. 3 

Turnbull, Ms. Sorg, and Mr. Jordan.  I think that 4 

was 5.  Again, the vote is 5 to 0 to 1.  The 5 

motion carries. 6 

 CHAIRPERSON MOLDENHAUER:  Thank you very 7 

much, Mr. Moy. 8 

 Seeing that there is no opposition in 9 

this case, we would like to waive our requirement 10 

and ask that a summary order be issued. 11 

 MR. MOY:  Thank you, Madam Chair. 12 

 Application No. 18250 13 

 MR. MOY:  The next and last application 14 

before the Board in its morning session is 15 

Application No. 18250. This is the application of 16 

Raymundo B. Madrid, pursuant to 11 DCMR 3104.1.  17 

As originally advertised, the relief was 18 

originally for a special exception to allow an 19 

addition to an existing one-family semi-detached 20 

dwelling under section 223, not meeting the lot 21 

occupancy (section 403) and side yard (section 22 
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405) requirements in the R-4 District at premises 1 

509 Q Street, N.W., property located in Square 2 

477, Lot 28). 3 

 For the record, Madam Chair, it might be 4 

wise to confirm the relief at this point that is 5 

being requested by the Applicant for the record. 6 

 CHAIRPERSON MOLDENHAUER:  Good afternoon 7 

almost. 8 

 If the parties could please introduce 9 

themselves for the record. 10 

 MR. MADRID:  Good morning, Madam Chair, 11 

members of the Board.  My name is Raymundo 12 

Madrid.  I reside at 509 Q Street, N.W., 13 

Washington, D.C. 14 

 MR. WILSON:  Good afternoon.  My name is 15 

Paul Wilson.  I am at 528 F Street Terrace, S.E. 16 

 MR. PHILLIPS:  My name is James Phillips. 17 

 I reside at 1429 5th Street, N.W. 18 

 MS. MOORE:  Catherine Moore.  I reside at 19 

507 Q Street, N.W. 20 

 CHAIRPERSON MOLDENHAUER:  As you are all 21 

aware, we are here hopefully the third and final 22 
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time for a continuation of this current hearing. 1 

 We have received additional exhibits in our 2 

record, Exhibit 40, 41, and 42. 3 

 The Board has had an opportunity to go 4 

through those.  What I will do is I will just 5 

simply allow either party, if they deem it 6 

necessary, if they don't desire, obviously, you 7 

can simply rest on the record as it currently is 8 

for you, but I will provide you with a short 9 

period of time to only address those issues that 10 

may potentially be expounding upon the exhibits 11 

that are added and supplemented to the record at 12 

this point in time. 13 

 So, that being said, I will turn to the 14 

Applicant first, Mr. Madrid, if you would like to 15 

present any additional information or potentially 16 

provide any additional explanation of what we 17 

have received. 18 

 MR. MADRID:  Thank you, Madam Chair. 19 

 I submitted some photographs, Exhibit F, 20 

I guess prior to our last hearing.  The Board was 21 

curious to see how things would lay out as far as 22 
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the plan of the fence and the one story addition. 1 

 If you look at Exhibit F, you will see a 2 

photograph of Ms. Moore's side patio, and the 3 

overlay is to give you an idea of what is going 4 

to or what is being proposed to be built.  It 5 

shows you the roof, the proposed addition of the 6 

one story to hide the fence with the lattice top, 7 

and also to note that the overlap, having done 8 

some measurements, the side porch is 232 inches, 9 

so the 2 feet and 4 inch overlap really, it is 10 

equivalent to 12.5 percent of the side porch that 11 

will be covered, so that that will allow Ms. 12 

Moore to still have 87.5 percent of her side 13 

porch on the first floor.  The second floor 14 

balcony obviously will be open, because there 15 

won't be a second story structure there. 16 

 Exhibit G, it's the same photograph, but 17 

the overlay is actually showing what can be built 18 

by right, which is, you know, just to give you an 19 

example as how we have taken into consideration 20 

Ms. Moore's property. 21 

 Exhibit H is a series of photographs 22 
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showing the north and west side of Ms. Moore's 1 

property taken from my back yard to show that the 2 

only wall really next to her back yard is her own 3 

wall. 4 

 The property surrounding her on the east 5 

and the north and the west have no other party 6 

walls abutting her property line.  It was just to 7 

address her claim that building a one-story 8 

addition, the wall which will be on the west side 9 

of her back yard will create a boxed-in feeling 10 

which by showing, looking at the photographs, can 11 

show you that above the fence there is some open 12 

air and open light into the back yard. 13 

 I would like to open that for any 14 

questions. 15 

 CHAIRPERSON MOLDENHAUER:  Ms. Moore, do 16 

you have any cross-examination of Mr. Madrid? 17 

 MS. MOORE:  Yeah.  Actually, my 18 

representative will ask the questions. 19 

 MR. PHILLIPS:  My question is on your 20 

Exhibit F, you show the grade height of 6 foot 4. 21 

 Architect's Exhibit shows a height of 7 foot 4. 22 
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 So, your height, there is a disparity between 1 

the two. 2 

 MR. MADRID:  Just based on the last 3 

hearing, the Board wanted to get a clearer 4 

picture of how things were laying out.  So, this 5 

is sort of a rough rendition of what is going to 6 

happen.  I guess if you look at the original 7 

photo behind the layover, there is already a set 8 

of brick stairs to the right of her side porch, 9 

which is I guess around 4 feet, 3 1/2 feet. 10 

 To address Ms. Moore's concerns about the 11 

fence, I think having the ramp next to the fence 12 

and the height of the ramp really doesn't seem 13 

like such a big issue to me because Ms. Moore is 14 

concerned that the ramp being high enough with 15 

the fence will allow me to look into her side 16 

porch. 17 

 Well, I can look at it now as it is.  If 18 

she really didn't want me to be able to look into 19 

her side patio, she would have put up a fence 20 

between our properties. 21 

 So, I am a little confused as to why she 22 
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is trying to, well, she is bringing up now it's 1 

about this fence and this ramp when if she can 2 

look into my back yard, then, I can look into her 3 

side porch. 4 

 MR. PHILLIPS:  The question was, one, 5 

between the two current exhibits that he 6 

submitted, one 6 feet showing 6 foot high fence 7 

and the other one showing 1 foot 4 high walkway 8 

with the fence installed on top of the walkway. 9 

 MR. MADRID:  Like I said -- 10 

 MR. PHILLIPS:  And the question really is 11 

now you are having going from a direct view which 12 

is shade and you see blinds going to an elevated 13 

view, which now is above and basically null and 14 

void, so now you are above the door looking 15 

straight through the transom, and now from an 16 

elevated view, if you can agree, an elevated view 17 

now really null and void any type of fence, 18 

because now you are seeing above it. 19 

 MR. MADRID:  Like I said, the Exhibit F 20 

is just a rough rendition to give the Board a 21 

clear idea, and it does clearly show that it's a 22 
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6 foot fence.  So, I am sure the Board has enough 1 

imagination to determine what an additional foot 2 

and 4 inches would be with the lattice top on the 3 

fence. 4 

 CHAIRPERSON MOLDENHAUER:  Any further 5 

questions? 6 

 MR. PHILLIPS:  The only thing is you are 7 

missing the point.  The point is the lattice 8 

point -- 9 

 CHAIRPERSON MOLDENHAUER:  I am asking if 10 

you have any questions. 11 

 MR. PHILLIPS:  Oh, for him?  Not on this 12 

exhibit, no. 13 

 CHAIRPERSON MOLDENHAUER:  Do you Board 14 

members have any questions for Mr. Madrid? 15 

 [No audible response.] 16 

 CHAIRPERSON MOLDENHAUER:  Seeing none, 17 

then, if that concludes your presentation, I will 18 

turn to Ms. Moore. 19 

 MS. MOORE:  Thank you very much.  I 20 

submitted additional materials, additional 21 

photographs to show where the overlap would be of 22 
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the second building against my porch. 1 

 The first photograph shows two tape 2 

marks, and the first tape mark is at 2 feet, and 3 

the second tape mark is at 5 feet because based 4 

on the past rendering -- yes? 5 

 CHAIRPERSON MOLDENHAUER:  I don't believe 6 

any of us have these submissions.  When did you 7 

submit them to the Office of Zoning? 8 

 MS. MOORE:  October 27th.  I gave it to 9 

the receptionist out front. 10 

 CHAIRPERSON MOLDENHAUER:  Mr. Moy.  Mr. 11 

Moy, we have a question.  Ms. Moore indicated she 12 

submitted something on October 27th for this 13 

case, but we don't have it in our record. 14 

 MR. MOY:  Give me a second.  I am going 15 

to check the file. 16 

 CHAIRPERSON MOLDENHAUER:  Okay.  Thank 17 

you. 18 

 [Pause.] 19 

 MR. MOY:  Madam Chair, we do have a 20 

filing from Ms. Moore, which is Exhibit 39, dated 21 

October 27th. 22 
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 CHAIRPERSON MOLDENHAUER:  The Board does 1 

not have a copy.  Let me get copies for the Board 2 

members. 3 

 MR. MOY:  In the meantime, I will leave 4 

this file with you. 5 

 CHAIRPERSON MOLDENHAUER:  Do you have any 6 

copies, Ms. Moore? 7 

 MS. MOORE:  I have the copy I am 8 

referring to. 9 

 CHAIRPERSON MOLDENHAUER:  That's fine.  10 

We will take a quick, 10-minute break until the 11 

Board can get copies.  Thank you. 12 

 [Pause.] 13 

 CHAIRPERSON MOLDENHAUER:  We are back on 14 

the record.  I believe all Board members have had 15 

adequate time to amply review the additional 16 

submission, making sure to give ourselves time to 17 

review this. I do apologize that we had not 18 

previously received that, but I do think we have 19 

all had a chance to go through it, and obviously, 20 

now we will have a chance to have you present 21 

your testimony, Ms. Moore, either yourself or Mr. 22 
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Phillips on your behalf. 1 

 So, I will turn back to you to present 2 

any additional submissions of presentations of 3 

the information we received. 4 

 MS. MOORE:  Okay.  Thank you very much. 5 

 Actually, I think the first photograph 6 

you have is the lower portion of the deck showing 7 

the shadow from the room above.  Is that right?  8 

So that that photo is just intended to 9 

demonstrate that there is direct light to the 10 

patio and that a roof does cast a shadow, and if 11 

there is an additional 4 feet of roof, it would 12 

add to that shadow, and substantially affect the 13 

light to my patio. 14 

 The second photo, as I was mentioning 15 

earlier, has two markings and tape on the railing 16 

of the fence on the patio to indicate where the 17 

new building could be. 18 

 At the time, I wasn't really quite sure 19 

how much the overlap would be, so the first taped 20 

marking is 2 feet, the second taped marking is 5 21 

feet, and the new building, you know, as it is 22 
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shown in the drawings would go floor to ceiling 1 

and completely block that part of my porch. 2 

 I think losing 12 percent of a porch is a 3 

substantial effect on the light and use of my 4 

property, the light and air and use of my 5 

property. 6 

 The third photo shows the second story of 7 

my deck and again the taped markings show 2 feet 8 

and 5 feet, and that indicates where the new 9 

building would overlap, and even though it won't 10 

rise to the level of the second floor, the roof 11 

would be at a point where somebody could, from 12 

the roof of that property, get onto my second 13 

floor balcony, and I do have security concerns 14 

about that. 15 

 I really would not be comfortable if 16 

someone could access my balcony that easily, and 17 

I do have security bars on the doors, but I don't 18 

want to feel like that I have to have them locked 19 

all the time.  They are really meant for when I 20 

am not at home.  I don't want to have to worry 21 

about someone crawling up on my balcony when I am 22 
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at home and especially at night. 1 

 The next photograph is back to the ground 2 

floor. I think a question came up last time, at 3 

the last hearing, about how many inches off the 4 

ground level my first floor is, and this is just 5 

to demonstrate that it is really only about 3 1/2 6 

inches. 7 

 So, my first floor is essentially at 8 

ground floor, and if there is an elevated walkway 9 

right next to my first floor, it would make it 10 

easier for somebody walking by to look through 11 

the transom of my door through that proportion of 12 

my window, and affect the use and privacy of the 13 

living space on my first floor. 14 

 The next photo is of the rear yard as 15 

requested, I wanted to provide more detail about 16 

the rear yard, the size and how I use it.  17 

Obviously, I have plants back there. 18 

 There is seating back there, so I do use 19 

it for outdoor use and enjoy the light and the 20 

sun, and the sun studies show that the light cast 21 

from the yard of 509 Q Street does affect the 22 
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light to my rear yard, so if there is another 1 

building there, it will significantly block the 2 

light to my rear yard. 3 

 The next photo is just -- the last photo 4 

is just another photo of my second story deck.  5 

You can sort of see the tape markings, but it 6 

would also indicate how somebody could easily 7 

climb over that fence if there was roof access 8 

right next door to the deck. 9 

 The rest of the exhibits are the sun 10 

study that I submitted previously.  I think you 11 

had said earlier that the copies I had submitted 12 

were a little difficult to read, so these are 13 

printed on a color printer.  They are gray and 14 

black and white, but I think these are easier to 15 

read than the strictly black and white versions 16 

that I submitted earlier. 17 

 I would also like to note that I have 18 

been in discussions commissioners of the ANC.  19 

One of them has submitted a letter on my behalf 20 

supporting some of the changes that I have 21 

requested. 22 
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 The next ANC meeting was not scheduled 1 

until tomorrow evening, so I am on the agenda for 2 

that meeting tomorrow for them to vote on this 3 

particular issue.  So, I did call and I spoke 4 

with Mr. Moy last week, and he said that you 5 

could leave the determination open so that there 6 

would be time for you to consider the results of 7 

the ANC's meeting tomorrow. 8 

 CHAIRPERSON MOLDENHAUER:  Thank you very 9 

much, Ms. Moore. 10 

 Mr. Madrid, do you have any questions for 11 

Ms. Moore? 12 

 MR. MADRID:  I do, Madam Chairman. 13 

 On the topic of safety and having access 14 

to your second floor balcony, can somebody access 15 

your side porch from my back yard today? 16 

 MS. MOORE:  Not the second floor, no. 17 

 MR. MADRID:  But the first floor?  The 18 

question is can somebody access your side porch 19 

today from my property. 20 

 MS. MOORE:  Sure, but the first floor. 21 

 MR. MADRID:  So the answer is yes. 22 
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 MS. MOORE:  Yes. 1 

 MR. MADRID:  So, they are on your 2 

property, and if they can stand on -- isn't that 3 

more accessible to your property to break -- to 4 

break through the side door? 5 

 MS. MOORE:  Can they access, they can't 6 

-- can they access the second floor? 7 

 MR. MADRID:  No, they can't, but they can 8 

access the first floor now. 9 

 MS. MOORE:  That's right, but I don't -- 10 

 CHAIRPERSON MOLDENHAUER:  I would just 11 

like to make sure we have a level of decorum.  12 

The question is asked, then, you pause.  You 13 

allow Ms. Moore time to answer.  If you have 14 

another question following up, then you can ask a 15 

follow-up question, and Ms. Moore can answer the 16 

question. 17 

 MS. MOORE:  Yeah, I mean I think it's 18 

obvious that someone could access the first floor 19 

now.  I do have security bars on the first floor. 20 

 I had them added to the second floor just as an 21 

extra level of precaution to make myself feel 22 
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comfortable if say I am out of town. 1 

 I don't want to have to keep the second 2 

ones closed all the time or locked all the time, 3 

and I think most people would agree that it is 4 

just, it's much, much less comfortable to have 5 

the feeling that somebody can get up to your 6 

second floor up to the bedroom doors, you know, 7 

and have that kind of easy access to that part of 8 

your home. 9 

 CHAIRPERSON MOLDENHAUER:  Mr. Madrid, do 10 

you have a follow-up question? 11 

 MR. MADRID:  Yes, I have a follow-up 12 

question. 13 

 Would you say it's easier to access your 14 

side porch from my back yard or having to scale a 15 

13-foot, one-story structure to gain access to 16 

your second floor balcony? 17 

 MS. MOORE:  My representative is going to 18 

answer that. 19 

 MR. PHILLIPS:  It would be easy to come 20 

over a side now, but the main access is coming 21 

from your property.  His side yard is completely 22 
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wide open with no gate.  So all the security is 1 

coming from your property, which is unsecure.  Is 2 

that not correct? 3 

 MR. MADRID:  That is correct.  The simple 4 

question was if it's easy to access your side 5 

porch than having to climb a wall to get to the 6 

second floor balcony. The answer is yes.  If 7 

security was really an issue, Ms. Moore would 8 

have already put up a fence between her side 9 

porch and my property. 10 

 CHAIRPERSON MOLDENHAUER:  Mr. Madrid, you 11 

have already testified and this is a point for 12 

you to provide any questions.  Do you have any 13 

final questions? 14 

 MR. MADRID:  I do.  On Ms. Moore's 15 

submission on October 11, I believe this is the 16 

-- page 4, letter C states that the proposed new 17 

addition/accessory building abuts 507 Q Street, 18 

N.W., by 5 feet and blocks all available natural 19 

light to 507 Q Street. 20 

 My question is as far as blocking all 21 

available natural light, does not the sun shine 22 
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from 10:00 a.m. to noon, and therefore bring 1 

light into your back yard? 2 

 MR. PHILLIPS:  I have the same question. 3 

 Would the addition, as you can see it in her 4 

exhibit -- she just showed in her rear patio, she 5 

has great available light.  Doing as you propose, 6 

a two-story building, you know, it is set back, 7 

and as far as sun study, blocks catches anything 8 

at light. 9 

 MR. MADRID:  The question is your 10 

statement says blocks all available natural 11 

light, and that just doesn't happen until late in 12 

the afternoon, but in the morning, in the daytime 13 

-- 14 

 MR. PHILLIPS:  The question available, 15 

her available light.  If you read the statement 16 

available, she is going from what she currently 17 

has available to nothing now. 18 

 MR. MADRID:  And that's the question, no 19 

available light at all, not even in the noontime? 20 

 MS. MOORE:  This was for the portion that 21 

overlapped my porch. 22 
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 MR. MADRID:  Right. 1 

 MS. MOORE:  So, if you have a building 2 

going from floor to ceiling, it is going to block 3 

the natural light. 4 

 MR. MADRID:  I am still -- I am confused 5 

by a statement saying it blocks all available 6 

natural light. 7 

 CHAIRPERSON MOLDENHAUER:  You have made 8 

your point.  You have asked it multiple times.  I 9 

think we see where you are going.  Do you have 10 

any final questions? 11 

 MR. MADRID:  Yes, I do. 12 

 On the fifth page of the submission, on 13 

October 11, the statement I guess drafted by Mr. 14 

Phillips on (d) states, "Second story loft does 15 

not serve the Applicant's intent of creating 16 

accessible building for his parents." 17 

 Mr. Phillips, do you know why there is 18 

going to be a second floor, a second story? 19 

 CHAIRPERSON MOLDENHAUER:  Mr. Madrid, I 20 

have a question.  You are actually referring to 21 

prior submissions, right? 22 
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 MR. MADRID:  Yes. 1 

 CHAIRPERSON MOLDENHAUER:  I had said 2 

earlier that we are trying to limit this to the 3 

additional submissions that were provided. 4 

 Do you have any questions about her 5 

submission, Exhibit 39, the new picture she has 6 

presented?  A lot of this is sort of rehashing 7 

issues that have been discussed at some of the 8 

prior hearings, so I just want to make sure if 9 

you have any questions about what she 10 

specifically has testified to earlier, and her 11 

new pictures, you can ask those questions, but I 12 

just want to make sure that we don't address 13 

things we have already addressed. 14 

 MR. MADRID:  I would like to apologize 15 

for that, Madam Chair.  As I said, I believe the 16 

previous hearing we got sidetracked by the ramp 17 

height issue and the fence, that we never really 18 

got to sort of review and address her submission 19 

from October 11, so that is why I was going 20 

through it, because I already had some questions 21 

to ask her back on October 11, but didn't have a 22 
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chance to. 1 

 CHAIRPERSON MOLDENHAUER:  I will give you 2 

a little bit of latitude, I know there were some 3 

questions last time that were addressed, you 4 

didn't take any opportunity to fully address it, 5 

because of some of the questions the Board had 6 

but please, you know, so long as you have a 7 

limited scope, so any?  Continue. 8 

 MR. MADRID:  Just I would like to state 9 

that the reason for the second floor addition is 10 

to add a loft, because as my parents are getting 11 

older -- 12 

 CHAIRPERSON MOLDENHAUER:  Mr. Madrid, 13 

this is questions, if you have any questions for 14 

Ms. Moore. 15 

 MR. MADRID:  Okay.  Mr. Phillips, do you 16 

know why we are planning to build a second story 17 

loft? 18 

 MR. PHILLIPS:  You testified and for a 19 

special exception you have to meet certain 20 

criteria, and you are designing a building that, 21 

one, you are not trying to conform it to the 22 
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existing code, and you have to meet certain 1 

conditions, and you are saying that the main 2 

condition because it is going to be out of your 3 

own personal expense, tremendously hard to build 4 

a conforming building, using the existing code. 5 

 So, you are using this to get relief, and 6 

to say that you are using it to get, to make a 7 

building for your aging parents, a second floor 8 

makes no sense. 9 

 MR. MADRID:  And that is why I was asking 10 

the question, if you knew why the plan was to 11 

build a second story loft. 12 

 Let me let you know what the reason is.  13 

My parents, as they get older, may in the future 14 

need medical assistance, like a live-in nurse, 15 

and the addition being a one-bedroom in-law 16 

suite, we felt the loft would be an appropriate 17 

space for medical help for full-time live-in 18 

assistance.  As my mom is only two years younger 19 

than my father, she won't be able to provide as 20 

great care as the hired person. 21 

 Finally, I would just like to note or ask 22 
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Mr. Phillips, on his sun study, the series on 1 

June 21st, why is there no roof on the second 2 

floor balcony, wouldn't that illustrate a shade 3 

created by your own roof? 4 

 The second floor balcony rooftop where 5 

the deck is supposed to be, it's completely open. 6 

 MR. PHILLIPS:  The main thing on that 7 

one, our main concentration was, one, to show her 8 

lower levels.  The upper level has never been in 9 

question about blocking available shade and 10 

light.  It was all four on the first level, would 11 

you not say? 12 

 CHAIRPERSON MOLDENHAUER:  Does that 13 

complete your questions? 14 

 MR. MADRID:  Yes.  It just seems a little 15 

misleading. 16 

 CHAIRPERSON MOLDENHAUER:  You have asked 17 

the question.  It is our job to make the -- 18 

 MR. MADRID:  Thank you, Madam Chair.  I 19 

am sorry. 20 

 CHAIRPERSON MOLDENHAUER:  Do any Board 21 

members have any questions for Ms. Moore? 22 
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 MR. JORDAN:  Yes, I do.  Ms. Moore, have 1 

you had an opportunity to look at Exhibit 41 or 2 

Exhibit G1 -- our Exhibit 41 and G? 3 

 MS. MOORE:  That is Mr. Madrid's overlay? 4 

 MR. JORDAN:  Where it indicates the 5 

building, what it would look like, what it looks 6 

like presently and that which it would like if a 7 

building was constructed next to you as a matter 8 

of right.  What is your view on that?  Are you 9 

given more light or less light as to what is 10 

being submitted by what is being proposed here 11 

now or as proposed what he could have done as a 12 

matter of right? 13 

 MR. PHILLIPS:  Even he could done as a 14 

matter of right, 223 goes against this as an 15 

addition, so either way, even as a matter of 16 

right, or as what he is doing, he is giving to us 17 

on a second a lot more than a full two story, but 18 

220 still allows the neighbors some relief, the 19 

zoning.  If he built a two-story addition as a 20 

matter of right, we would still be in the same 21 

position, just a little later. 22 
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 CHAIRPERSON MOLDENHAUER:  I don't 1 

understand what you are saying.  That doesn't 2 

make sense to me. 3 

 MS. MOORE:  Section 223 says that they 4 

can build an addition as a matter of right, but 5 

it is subject to the provisions of this section, 6 

and 223.2 has the provisions related to light. 7 

 CHAIRPERSON MOLDENHAUER:  I don't think 8 

you understand the regs then.  If a project is 9 

built as a matter of right, there is no need to 10 

come before our Board, and Section 223 does not 11 

apply at all, because it is done as a matter of 12 

right. 13 

 MR. PHILLIPS:  Not necessarily, one 14 

family -- 15 

 CHAIRPERSON MOLDENHAUER:  I am telling -- 16 

 MR. PHILLIPS:  I understand that, but it 17 

doesn't say -- it says as for additions for 18 

one-family dwellings or flats. 19 

 CHAIRPERSON MOLDENHAUER:  If you build 20 

pursuant to the regs, and there is no relief that 21 

is needed, then the zoning regs in Section 223 22 
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does not apply to you. 1 

 Only additions that require relief would 2 

have to come before the Board.  So, I think -- 3 

and that is the issue here that they are showing 4 

in Exhibit G what could potentially be built as a 5 

matter of right where the Applicant wouldn't have 6 

to ask you any questions, wouldn't have to ask 7 

you your opinion, and wouldn't have to ask us our 8 

opinion, and could just go out and get a permit 9 

tomorrow for it. 10 

 I think that was Mr. Jordan's question. 11 

 MR. PHILLIPS:  I understand that.  But 12 

again I felt we were going later -- 13 

 CHAIRPERSON MOLDENHAUER:  How would you 14 

have been here later? 15 

 MR. PHILLIPS:  She would have appealed 16 

the permit, because during that time she would 17 

have had the right to appeal it.  The minute they 18 

started construction or during that six-month 19 

period, if she realized. she would have appealed 20 

it. 21 

 CHAIRPERSON MOLDENHAUER:  Even if she 22 
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appealed it, and it was done again as a matter of 1 

right, there would be potentially no issue, there 2 

is no zoning.  In a bubble, if there was no 3 

zoning issues, and an appeal was potentially 4 

denied, we are creating a hypothetical, but I 5 

don't think is necessary, but, Mr. Jordan, I 6 

guess I will turn it back to you before I -- 7 

 MR. JORDAN:  Well, I asked the question 8 

because that is something that is simmering, and 9 

the issue is one way or the other, so I just 10 

needed you to reconcile to us if something that 11 

you knew that was different than what we were 12 

thinking or what I was thinking. 13 

 MR. PHILLIPS:  What I was thinking is, 14 

you know, I know as a matter of right you are 15 

allowed to, but in my interpretation, adjoining 16 

neighbors can appeal and file, like I have a 17 

solar system on my roof now which is two story, 18 

even though my neighbor next to me has a right to 19 

go up three stories, but I can appeal that 20 

because he will block my natural light to that 21 

system. 22 
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 I made sure, I vetted that out even 1 

before I built it. 2 

 VICE-CHAIRPERSON SORG:  I am sorry to 3 

interrupt you, but we can look for other opinions 4 

here from some of the experts that are on the 5 

Board, but I believe your interpretation is 6 

incorrect. 7 

 If there are no zoning issues, there are 8 

no zoning issues, and so I think -- we have been 9 

here three times already, and we need to have -- 10 

we need for you to have had, and I would have 11 

expected for you to have a correct understanding 12 

of the regulations and what we are doing here. 13 

 It is getting -- Madam Chair, you will 14 

have to pardon me, but I think we are going in 15 

circles here a little bit, and to at this late 16 

stage find out that we don't understand the regs, 17 

I -- 18 

 CHAIRPERSON MOLDENHAUER:  Unfortunately, 19 

and I feel bad because I think it gives them a 20 

disservice to Ms. Moore, because obviously, maybe 21 

you are not potentially providing her with the 22 
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correct guidance as to what could be permitted 1 

legally without needing any review. 2 

 Anybody can, yes, file an appeal.  3 

Whether an appeal would potentially be absolutely 4 

dismissed without even having a formal hearing is 5 

another issue. 6 

 Yes, anybody can go and say I have a 7 

problem with this permit, I am going to file an 8 

appeal because there are zoning issues, but if 9 

there are no zoning issues, there is no legal 10 

right to air and enjoyment of a property.  There 11 

is no legal right to air and enjoyment. 12 

 So, if you say, well, if I build as a 13 

matter of right, you can't then go and say, well, 14 

I need to build a house for use and enjoyment of 15 

my neighbor and property. Unfortunately, based on 16 

the zoning regs, if you build as a matter of 17 

right, it is deemed then to be a proper amount of 18 

light and air based on that zoning degree, 19 

whether it is R-1, R-2, R-3, R-4, those zoning 20 

regs are actually providing what the Office of 21 

Planning and the District of Columbia believe to 22 
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be the permitted amount of light and air to that 1 

area. 2 

 So, I think that this question is 3 

directed not at Mr. Phillips, and not Ms. Moore. 4 

 If you look at Exhibit G, and this is a matter 5 

of right bill, and that could be built, Mr. 6 

Jordan's question was -- Mr. Jordan I think was a 7 

-- 8 

 MR. PHILLIPS:  I understood his question. 9 

 He said do you understand the difference, and we 10 

clearly do see that for this, she gets more out 11 

of a straight 3-story brick building wall up 12 

against her property line. 13 

 MS. MOORE:  I mean I think, though, that 14 

the differences, I mean that is not what Mr. 15 

Madrid wants to do.  I mean he wants to do the 16 

second structure in the back, and I am not saying 17 

I don't want him to build a second structure in 18 

the back, I think I am asking for some pretty 19 

minor modifications, just so he can build what he 20 

wants to build, but in a way that doesn't unduly 21 

affect my use of my property and my privacy.  22 
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That is all I am asking for 1 

 CHAIRPERSON MOLDENHAUER:  Well, let me 2 

just ask you a question.  What would you want 3 

ideally?  I am assuming you probably have already 4 

talked to Mr. Madrid about this, but I am asking 5 

it for my opinion.  What would be your -- what 6 

are the changes that you are asking or what would 7 

be your ideal that would then potentially not 8 

create a substantial amount of negative impact? 9 

 MS. MOORE:  This is what I included in my 10 

original submission.  I would want the rear 11 

structure moved back so it doesn't overlap with 12 

my porch, and maybe even just a little bit 13 

further back, so the corners don't touch. 14 

 I would want the walkway not to be 15 

elevated or not significantly elevated, and I 16 

would want the roof of the walkway to be made out 17 

of a transparent material. 18 

 [Pause.] 19 

 CHAIRPERSON MOLDENHAUER:  Do Board 20 

members have any final questions for either of 21 

the parties? 22 
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 [No audible response.] 1 

 CHAIRPERSON MOLDENHAUER:  I will just see 2 

if the Office of Planning has any additional 3 

supplemental information or if their initial 4 

report covers all the information based on the 5 

new submissions. 6 

 MS. JACKSON:  Good afternoon.  For the 7 

record, my name is Arlova Jackson with the Office 8 

of Planning. 9 

 We submitted a submittal on October 6 in 10 

response to some questions the Board had about 11 

semi-detached dwellings and the meaningful 12 

connection standard. 13 

 We weren't asked to submit anything 14 

additional for today, so we haven't, and at this 15 

point, I would be happy to stand on the record 16 

and just answer any questions you have. 17 

 CHAIRPERSON MOLDENHAUER:  Thank you. 18 

 Do programmers have any questions of 19 

Office of Planning? 20 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 21 

guess just for the record any of the additional 22 
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submissions that you see and change your opinion 1 

at all from the first two reports -- 2 

 CHAIRPERSON MOLDENHAUER:  No. 3 

 MS. JACKSON:  Thanks. 4 

 CHAIRPERSON MOLDENHAUER:  Do either of 5 

the parties have any questions for the Office of 6 

Planning only based on I guess that limited 7 

statement, what she just said? 8 

 MR. MADRID:  No. 9 

 MR. PHILLIPS:  We just had one question 10 

in the letter she wrote.  The last sentence, when 11 

they put description of the building said the 12 

communication between separate portions below the 13 

main floor should not be construed as making one 14 

building.  His connections below the main floor 15 

how you deem it, that still is one building. 16 

 MS. JACKSON:  Well, first of all, I am 17 

not deeming anything.  That will be up to the 18 

representatives of the Zoning Administrator and 19 

the officials at DCRA. 20 

 My reading of past cases is that section 21 

was meant to prevent people from building 22 
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underground structures like making the connection 1 

underground, and then trying to call it a single 2 

building, which is not the case here. 3 

 CHAIRPERSON MOLDENHAUER:  Any final 4 

questions? 5 

 [No audible response.] 6 

 CHAIRPERSON MOLDENHAUER:  At this point 7 

in time, then, if there are no other questions 8 

from Board members, we will conclude the hearing. 9 

 I guess my question now to Board members is do 10 

we wish to enter into deliberation right now, or 11 

wait for the potential additional submission from 12 

ANC-2C. 13 

 I always like to give deference to ANC.  14 

We already have a formal letter from them, and we 15 

do have an e-mail.  I don't know if it is going 16 

to change anything, but I think that they are 17 

meeting tonight, I believe it was, tomorrow 18 

night. 19 

 We have a decision calendar set for next 20 

week, so we can put this on decision for Tuesday, 21 

the 8th, I believe it is.  In that way it is not 22 
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unduly prejudicing any of the parties by putting 1 

this off one more week.  I do know that it is 2 

obviously frustrating for everybody involved, but 3 

I think that based on the different level of 4 

issues that we have had in this case, I think it 5 

is best that we just simply put this on the 6 

decision calendar for Tuesday the 8th, and I will 7 

keep the record open only for the ANC, any 8 

potential supplemental ANC resolution that is 9 

provided. 10 

 VICE-CHAIRPERSON SORG:  Madam Chair, if I 11 

can make a comment, I really disagree with 12 

putting off the deliberation and decision in this 13 

case. I mean if the majority of other Board 14 

members agree with your opinion, then, that is 15 

one thing, but I think we have already received 16 

an ANC report in this case, in our Exhibit No. 17 

34, yes, we received something from the single 18 

member district, but I don't think that -- I 19 

think the requirements that we have for the ANC 20 

reports, and their being great weight, is that 21 

they are noticed, they are advertised, and so 22 
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forth. 1 

 So, I mean I think that the ANC in this 2 

case has already submitted their opinion and for 3 

us to give them, you know, a do-over doesn't seem 4 

to me to make sense. 5 

 I will just put my opinion on the record. 6 

 CHAIRPERSON MOLDENHAUER:  I appreciate 7 

that. 8 

 Any other Board members want to weigh in 9 

on that issue? 10 

 MR. HINKLE:  Yes, Madam Chair, I think 11 

there are some advantage to waiting for an ANC 12 

letter, an additional one.  The Board itself has 13 

been asking for additional information to better 14 

understand this project and some of the 15 

implications of what is being proposed. 16 

 I think I would like the ANC an 17 

opportunity to at least review some of same 18 

information that we have had and provide 19 

additional guidance to us. 20 

 MR. JORDAN:  I would agree with that.  In 21 

fact, as these documents have gotten more 22 
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fine-tuned, I have gotten a different 1 

understanding as to what is being requested and 2 

its effect. 3 

 So, I think as time has gone on, maybe 4 

the same things can happen with the ANC. 5 

 CHAIRPERSON MOLDENHAUER:  I think, and I 6 

am happy, I am always, you know, it is always 7 

great to have everybody kind of throw in their 8 

input and make sure we make the right decision as 9 

a group, but I do think that we will hold this 10 

case off. 11 

 We are not giving the ANC a lot of time 12 

to respond, so in that regard, if either of the 13 

parties want to ensure that we receive something 14 

timely, I think that that is under their 15 

obligation to do that.  So, we are only leaving 16 

the record open for the next week. 17 

 This is going to be on the decision 18 

calendar for Tuesday.  Anything that we have to 19 

receive by close of business on Monday, the 7th, 20 

and again we are only leaving it open for the 21 

short purpose of any additional supplemental ANC 22 
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reports. 1 

 MS. GLAZER:  I am sorry to interrupt.  I 2 

have no opinion at all on the issue, and it is up 3 

to the Board, of course, however, I just want to 4 

point out that there is a possibility that 5 

whatever may come in from the ANC could raise 6 

further factual issues that the Board would need 7 

to explore or that the applicant might want to 8 

explore or Ms. Moore depending on what is in the 9 

report. 10 

 It could prolong the hearing is what I am 11 

saying. 12 

 CHAIRPERSON MOLDENHAUER:  I hear you.  13 

Right now we are putting it on the decision 14 

calendar, so I think that if, of course, the 15 

parties, if they feel that it does do that, they 16 

can always file a motion to ask us to delay to 17 

address any issues, however, I think that this 18 

case, this is the third time we have been with 19 

all the parties. 20 

 If something does come up where we feel 21 

that there is judicial need to provide the 22 
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parties with additional time to address any 1 

issues that potentially may be new, I don't feel 2 

that they will be, but you are right, I can never 3 

foresee the future as much as I try. 4 

 So, I think we will keep our eyes out for 5 

that, and obviously, the parties always have the 6 

opportunity to file any motions if they feel that 7 

there is a need for us to push off the decision 8 

to address potentially any new issues, but we 9 

will put them on the decision calendar, but for 10 

any issues we would then potentially push this 11 

case off and have another hearing if we do feel 12 

that is necessary next week. 13 

 That being said, we will leave the record 14 

closed for just that one document, and this will 15 

be put on the decision calendar. 16 

 That concludes our morning cases and 17 

seeing that it is 1 o'clock now, our afternoon is 18 

supposed to be starting now, but we will start at 19 

2:30 to provide ourselves enough time. 20 

 So, the morning session is over, and the 21 

afternoon session will start at 2:30.  Thank you. 22 
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 [Luncheon recess from 12:45 to 2:27 p.m.]1 

  CHAIRPERSON MOLDENHAUER:  2 

Good afternoon.  As Chairperson of the Board of 3 

Zoning Adjustment for the District of Columbia 4 

and in accordance to Section 407 of the District 5 

of Columbia's Administrative Procedures Act, I 6 

move that the Board of Zoning Adjustment hold a 7 

closed emergency meeting now on November 1st, 8 

2011, for purposes of seeking legal advice from 9 

our counsel on Case 18257 of Water Parrs' appeal 10 

pursuant to D.C. Code Section 2575(b)(4). 11 

 Is there a second? 12 

 VICE-CHAIRPERSON SORG:  Second. 13 

 CHAIRPERSON MOLDENHAUER:  Will the 14 

Secretary please take a roll call vote on the 15 

motion before us now that it has been seconded? 16 

 MR. MOY:  Yes.  Thank you, Madam Chair. 17 

 Board members, when I call your name, if 18 

you could respond with "yes" or "no," "yea" or 19 

"nay." 20 

 Mr. Turnbull? 21 

 MR. TURNBULL:  Yes. 22 
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 MR. MOY:  Ms. Sorg? 1 

 VICE-CHAIRPERSON SORG:  Yea. 2 

 MR. MOY:  Ms. Moldenhauer? 3 

 CHAIRPERSON MOLDENHAUER:  Yea. 4 

 MR. MOY:  Mr. Jordan? 5 

 MR. JORDAN:  Yes. 6 

 MR. MOY:  Mr. Hinkle? 7 

 MR. HINKLE:  Yes. 8 

 MR. MOY:  The vote count is 5 to 0 to 0, 9 

Madam Chair.  I believe the motion carries. 10 

 CHAIRPERSON MOLDENHAUER:  Thank you. 11 

 I hereby give notice that the Board of 12 

Zoning Adjustment will take a brief recess from 13 

this proceeding on November 1st, 2011, to told an 14 

emergency closed meeting in the Office of 15 

Zoning's conference room pursuant to the District 16 

of Columbia's Administrative Procedures Act.  A 17 

written copy of this notice will be posted in the 18 

Jerrily R. Kress Memorial Hearing Room at this 19 

time. 20 

 Just for parties present, we'll take 21 

about just a 10-minute brief break.  We will come 22 
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back in, and we will then start our afternoon 1 

session. 2 

 Thank you. 3 

 [Closed Session held from 2:28 p.m. to 4 

3:00 p.m.] 5 

 CHAIRPERSON MOLDENHAUER:  This hearing 6 

will please come to order.  Good afternoon, 7 

ladies and gentlemen.  We are here located in the 8 

Jerrily R. Kress Memorial Hearing Room located at 9 

441 4th, N.W.  This is November 1st, 2011, Public 10 

Hearing of the Board of Zoning Adjustment in the 11 

District of Columbia. 12 

 My name is Meridith Moldenhauer, 13 

Chairperson.  Joining me today to my left is 14 

Vice-Chair Nicole Sorg, Mayoral Appointee.  To 15 

her left, he'll be joining us momentarily, will 16 

be the Zoning Commissioner, Michael Turnbull.  To 17 

my right is Lloyd Jordan, Mayoral Appointee.  To 18 

my far right is Jeffery Hinkle, representative of 19 

the National Capital Planning Commission. 20 

 Copies of today's agenda are available to 21 

you and are located to my left in the wall bin 22 
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near the door. 1 

 Please be advised this proceeding is 2 

being recorded by a court reporter and is also 3 

being webcast live.  Accordingly, I must ask you 4 

to refrain from any disturbing noise or actions 5 

in the hearing room. 6 

 When presenting information to the Board, 7 

please turn on your microphone, first stating 8 

your name and home address.  When you are 9 

finished speaking, please turn off your 10 

microphone, so your microphone is no longer 11 

picking up any sounds or background noise. 12 

 All persons planning to testify either in 13 

favor or in opposition are to fill out two 14 

witness cards.  These witness cards are located 15 

to my left on the table near the door and on the 16 

witness tables in front of you.  Upon coming 17 

forward to speak with the Board, please fill out 18 

two witness cards and provide them to the court 19 

reporter sitting to my right. 20 

 Also, if you wish to file any written 21 

testimony or additional information today, please 22 
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submit an original along with 12 copies to the 1 

Secretary for distribution.  If you do not have 2 

the requisite number of copies with you at this 3 

moment, please reproduce copies on the machine 4 

located in the Office of Zoning across the hall. 5 

 The order of procedures an appeal case is 6 

as follows:  one, statement of the Appellant and 7 

Appellant's witnesses; two, the Zoning 8 

Administrator or other government officials' 9 

case; three, case of the owner, lessee, or 10 

operator of the property involved, if not the 11 

Appellant, other Intervenors in the case if 12 

permitted by the board, and the ANC within which 13 

the property is located; and then finally, 14 

rebuttal and closing statements of the Appellant. 15 

 Pursuant to Section 3117.4 and 3117.5, 16 

the following time constraints will be 17 

maintained.  The Appellant, Applicant, persons 18 

and parties, except an ANC in support, including 19 

witnesses, will be given 60 minutes collectively. 20 

 The Appellee, persons and parties, except an ANC 21 

in opposition, will be given 60 minutes 22 
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collectively.  Individuals will be given 3 1 

minutes, and organizations will be given 5. 2 

 These time restrictions do not include 3 

cross-examinations or questions from the Board.  4 

Cross-examination of witnesses is permitted by 5 

the parties in a special exception or a variance 6 

case.  The ANC within which the property is 7 

located is automatically a party to a special 8 

exception or a variance case.  Nothing prohibits 9 

the Board from placing reasonable restrictions on 10 

cross-examination, including limitations on time 11 

and limitation on the scope of cross-examination. 12 

 The record will be closed at the 13 

conclusion of each case, except for any material 14 

specifically requested by the Board.  The Board 15 

and the Staff will specify at the end of each 16 

hearing exactly what is expected and the date 17 

when that person must submit the information to 18 

the Office of Zoning.  When the record is closed, 19 

no other information will be accepted by the 20 

Board. 21 

 The District of Columbia's Administrative 22 
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Procedures Act requires that a public hearing on 1 

each case be held in the open before the public. 2 

 Pursuant to Section 405(b) and 406 of the Act, 3 

the Board may, consistent with its rules and 4 

procedures and the Act, enter into closed 5 

meetings on a case for purposes of seeking legal 6 

counsel pursuant to D.C. Section Code 2-575(b)(4) 7 

and/or deliberating on a case pursuant to D.C. 8 

Code 2-575(b)(13), but only after providing the 9 

necessary Public Notice and in the case of an 10 

emergency closed meeting after taking a roll call 11 

vote. 12 

 The decision of the Board in these 13 

contested cases must be based exclusively on the 14 

public record.  To avoid any appearance of the 15 

contrary, the Board requests that persons present 16 

not engage members of the Board in conversation. 17 

 Please turn off all beepers and cell 18 

phones at this time as to not disturb these 19 

proceedings. 20 

 The Board will now consider any 21 

preliminary matters.  Preliminary matters relate 22 
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to whether a case will or should be heard today, 1 

such as the request for postponement, continuance 2 

or withdrawal, or whether proper adequate notice 3 

of a hearing has been given. 4 

 MS. BATTIES:  Good evening -- good 5 

afternoon, Ms. Chair. 6 

 CHAIRPERSON MOLDENHAUER:  Oh, one moment. 7 

 If you're not prepared to go forward 8 

today or if you believe the case should not 9 

proceed, now is the time to raise such a matter. 10 

 Mr. Secretary, do we have any preliminary 11 

matters? 12 

 MR. MOY:  Madam Chair, this is the only 13 

case for the afternoon session.  If there are any 14 

motions, they can be addressed when the case is 15 

called. 16 

 CHAIRPERSON MOLDENHAUER:  So, once the 17 

case is called, we'll address any preliminary 18 

matters.  Before we do that, all individuals 19 

wishing to testify today, please stand and raise 20 

your right hand for the oath. 21 

 MR. MOY:  Do you solemnly swear or affirm 22 
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that the testimony you're about to present in 1 

this proceeding is the truth, the whole truth, 2 

and nothing but the truth? 3 

 [Witness sworn en masse.] 4 

 MR. MOY:  Ladies and gentlemen, you may 5 

consider yourself under oath. 6 

 CHAIRPERSON MOLDENHAUER:  Okay.  I do 7 

know that we have some basic preliminary matters, 8 

and I will address those in one moment, but 9 

first, before we get started, I want to just, for 10 

the record, indicate that as a local attorney, I 11 

do -- I'm a local real estate attorney.  I do get 12 

phone calls from time to time, and I do represent 13 

different individuals. 14 

 In this case, my firm, not myself but my 15 

firm has represented one of the Appellants, Dora 16 

Kanopka.  I have not had any conduct with her.  17 

She did contact our firm to see if we would speak 18 

with her.  I indicated that our firm could not 19 

handle any zoning-related matters in this regard, 20 

but I wanted to make sure that that was disclosed 21 

on the record. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  185 

 That being said, I don't think that that 1 

issue would have any indication or any bearing on 2 

my ability to evaluate this case, and I will just 3 

look to any other Board members to see if they 4 

have any objection to that. 5 

 VICE-CHAIRPERSON SORG:  No issues, Madam 6 

Chair. 7 

 CHAIRPERSON MOLDENHAUER:  Thank you.  I 8 

just wanted to make sure that that is out there. 9 

 Then that being said, we'll continue on 10 

in this case.  We do have a preliminary issue in 11 

regards to the intervenor status and then an 12 

issue in regards to a preliminary matter 13 

regarding timeliness, but I believe that one -- 14 

why don't we first introduce ourselves, all the 15 

members, and then if there's any additional 16 

preliminary matters you can let me know, and we 17 

can kind of line them up in order of procedure. 18 

 So I'll start off in front of me with the 19 

Appellant, please. 20 

 MR. MOY:  Madam Chair, should I call the 21 

case? 22 
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 CHAIRPERSON MOLDENHAUER:  Oh, yes. 1 

 [Laughter.] 2 

 CHAIRPERSON MOLDENHAUER:  It's the only 3 

case in the afternoon.  I feel like we're already 4 

there, and we've already come out now twice. 5 

 Appeal No. 18257 6 

 MR. MOY:  This would be the Appeal of 7 

Application No. 18257.  This is the Appeal of 8 

Walter Parrs, pursuant to 11 DCMR 3100 and 3101 9 

from an April 8th, 2011, decision by the Zoning 10 

Administrator, Department of Consumer and 11 

Regulatory Affairs, to issue a building permit 12 

allowing the construction of an elevator or 13 

material lift in the C-2-A District in the rear 14 

of premises of 3307 M Street -- M as in "Mike" -- 15 

M Street, N.W., property located in Square 1205, 16 

Lot 79. 17 

 CHAIRPERSON MOLDENHAUER:  Thank you very 18 

much, Mr. Moy. 19 

 Now that the case has been introduced, if 20 

the parties can please introduce themselves. 21 

 MS. MILLER:  Good afternoon, Madam Chair 22 
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and members of the Board.  My name is Ruthanne 1 

Miller.  I'm with the firm of Sullivan & Barros, 2 

and with me is Mr. Dan Nikodem, one of the 3 

Appellants.  And Mr. Walter Parrs may be joining 4 

us if he can get away from work. 5 

 MS. BATTIES:  Good afternoon, Madam 6 

Chair, members of the Board.  Leila Batties along 7 

with Paul Kiernan with the law firm of Holland & 8 

Knight, here this afternoon on behalf of the 9 

Intervenor in this case, Euromarket Designs, 10 

Inc., doing business at CB2.  CB2, a tenant at 11 

3307 M Street, operates a home furnishing store 12 

at the ground level of the building and installed 13 

the elevator that is the subject of the appeal. 14 

 MR. LeGRANT:  Good afternoon.  Matthew 15 

LeGrant.  I'm the Zoning Administrator with the 16 

Department of Consumer and Regulatory Affairs. 17 

 MR. SURABIAN:  Good afternoon.  Assistant 18 

Attorney General Jay Surabian on behalf of DCRA. 19 

 CHAIRPERSON MOLDENHAUER:  Okay.  Our 20 

first matter is confirming Ms. Batties.  There 21 

was a request for Intervenor status.  I think it 22 
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was actually initially termed as "party status," 1 

but in an appeal, an Intervenor.  And since you 2 

are the lessee, you're automatically deemed a 3 

party in the case, so we'll obviously formally 4 

grant that, and we can move forward in that 5 

regard. 6 

 That being said, the next issue was -- I 7 

think, Ms. Batties, you had raised an issue of 8 

timeliness of the appeal in one of your 9 

prestatements, and so I will address that.  I 10 

think what I'll do is I'll give an opportunity 11 

for the Appellant to address that issue, and then 12 

we will hear a brief 5-minute argument on that, 13 

and we can then go forward. 14 

 MS. MILLER:  Madam Chair, since she's the 15 

moving party, I wasn't really aware that we were 16 

going to be arguing this.  It's fine, but could 17 

she perhaps reiterate what the grounds are for 18 

the untimeliness claim? 19 

 MS. BATTIES:  We're happy to do that.  I 20 

don't know that it was raised in our prehearing 21 

statement, but my partner, Paul Kiernan, will 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  189 

address that issue now. 1 

 MR. KIERNAN:  Good afternoon.  Paul 2 

Kiernan for the Intervenor. 3 

 The question or the motion we put before 4 

the Board this afternoon is to postpone this 5 

hearing on the basis of untimely filings by the 6 

Appellants.  Specifically, the Appellant's 7 

prehearing statement was due no later than 8 

October 18th, 2011. 9 

 On October 18th, the Appellants filed a 10 

prehearing statement, but they filed it with the 11 

wrong case number, and they didn't serve any of 12 

the parties, other than Mr. LeGrant. 13 

 Unaware that this had been filed, we 14 

filed a prehearing statement on time on the 25th 15 

in which part of our presentation was based on 16 

the fact that there was no prehearing submission 17 

by the Appellants. 18 

 Upon that filing, we were then advised 19 

that the Appellants would now correct the filing, 20 

and we did get a copy of that filing, but in the 21 

meantime, of course, neither the ANC, the 22 
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property owner, nor other interested parties had 1 

timely notice of the Appellant's position in this 2 

case. 3 

 We contacted Ms. Miller upon being -- 4 

learning of this problem and asked if they would 5 

consent to postpone this to make sure that there 6 

was the allotted time for the parties and those 7 

who would be interested in the proceeding to get 8 

the submission and deal with it, and the answer 9 

was no. 10 

 And then yesterday, to compound the 11 

problem, there was an additional filing by the 12 

Appellants called a Supplemental Prehearing 13 

Statement, which was, A, out of time and, B, 14 

raises, in our view, an issue that was not part 15 

of the notice of appeal and has not been briefed 16 

by anyone. 17 

 Our concern, just so it's clear to the 18 

Board -- our concern is not addressing the merits 19 

of this.  We can do that, and we're prepared to 20 

do it. 21 

 Our concern is the following.  Under the 22 
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rules, the ANC and other parties are supposed to 1 

get these things in time, and it would be 2 

wasteful of everyone's time to have a hearing and 3 

the have someone like the ANC show up and say, 4 

"Well, gee, we looked at the docket, and it 5 

looked like they hadn't filed anything.  Maybe 6 

the case went away, so we didn't -- we didn't 7 

show up, and we didn't prepare." 8 

 And particularly with issues that are 9 

raised literally on the eve of the hearing, with 10 

no one having time really to address them or for 11 

the Board to read any submissions on it, we think 12 

it's prejudicial, and we think it introduces an 13 

element of risk to the proceedings that's not 14 

appropriate. 15 

 So we would ask that this be postponed 16 

until the business so the Board can take it up 17 

again, and that in the interest really of 18 

maintaining the integrity of the proceedings and 19 

so that when you do get to the case, everyone has 20 

gotten proper noticed, everyone has had a chance 21 

to respond to things, as the rules require. 22 
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 We do have a short written summary of 1 

what I've just said, which I'll hand up, but I'll 2 

hand it to counsel. 3 

 It's just a couple of pages.  I'll hand 4 

it to Mr. Moy. 5 

 [Pause.] 6 

 MS. MILLER:  Madam Chair, I just want to 7 

check in and see if you all are taking the time 8 

to read this or if you were just waiting for me 9 

to begin. 10 

 CHAIRPERSON MOLDENHAUER:  I was actually 11 

taking the time to go through that and look at a 12 

couple other things.  I'm not specifically 13 

reviewing this, but at the moment, I'm just 14 

trying to pull out a couple other things to see 15 

where we are. 16 

 Why don't you go ahead and begin, and 17 

then we'll take a few minutes at the end after 18 

we've provided everyone an opportunity to speak. 19 

 Thank you. 20 

 MS. MILLER:  Okay.  First of all, I would 21 

like to comment that we've been here since 2:30, 22 
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and the Board took a recess, and Intervenors did 1 

not have the courtesy to give me a copy of this 2 

filing to look at ahead of time, so that I would 3 

have been aware that there was even a motion 4 

before the Board. 5 

 With respect to the substance of the 6 

motion, the only Zoning Regulation that I'm aware 7 

of that is relevant here regarding timeliness is 8 

the filing of an appeal, and the Appellants in 9 

this case filed their appeal.  10 

 Your appeal was timely. 11 

 There was no case number at that point.  12 

It was filed within 60 days of the Zoning 13 

Administrator's decision.  That appeal set forth 14 

almost all the arguments that we will be 15 

addressing today, and the only reason it didn't 16 

set forth more of them was because counsel hadn't 17 

identified any more arguments at that time.  So 18 

the ANC and all the parties were on notice upon 19 

the filing of the appeal. 20 

 Intervenor's counsel contacted me in July 21 

that she had a copy of the appeal and asked that 22 
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we get together and discuss the case.  So 1 

Intervenor knew that there was an appeal filed, 2 

knew what the issues were as set forth in that 3 

appeal, and knew how to find me. 4 

 It's unfortunate that there was a 5 

typographical error on the filing of the 6 

prehearing statement, but that does not make the 7 

prehearing statement untimely as far as the 8 

Board's rules go.  The prehearing statement was 9 

filed on time, and there are no rules that I 10 

recall that require service on a potential 11 

intervenor or the parties, but, of course, that's 12 

the course of action that should be taken. 13 

 The Zoning Administrator was served with 14 

the prehearing statement, and I understand that 15 

the Intervenor has been in contact with the 16 

Zoning Administrator as well.  So there was every 17 

opportunity for the Zoning -- for the Intervenor 18 

to be aware of the prehearing statement and the 19 

issues, and she could called me again when she 20 

knew the date, October 18th, and she couldn't 21 

find a statement filed.  She could have called 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  195 

me, and I would have been happy to provide her 1 

with it. 2 

 I provided her -- I had the prehearing 3 

statement hand-delivered to her as soon as I got 4 

her statement saying that it hadn't been filed. 5 

 CHAIRPERSON MOLDENHAUER:  Okay, Ms. 6 

Miller.  I think -- I know probably Mr. Surabian 7 

wants to chime in -- 8 

 MS. MILLER:  Okay. 9 

 CHAIRPERSON MOLDENHAUER:  -- but I don't 10 

think that that's necessary.  I think at this 11 

point in time, I've taken a quick look at the 12 

submission from the Intervenor.  I've also looked 13 

at the notices that have gone out to the ANC, 14 

Exhibit 12, 19, and 20, and I looked at our 15 

rules. 16 

 The rule actually even that the 17 

Intervenor quotes, 3112.10 indicates that the 18 

filing shall go to the Board.  It does not 19 

actually obligate it to go to the ANC.  It's the 20 

Board's then obligation under Section 3112.7 to 21 

disseminate and actually only indicates that they 22 
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have to distribute a copy of the appeal form, not 1 

an actual copy of the prehearing statement or any 2 

additional submissions that are provided by the 3 

14th under Section 31 -- sorry -- 3112.10. 4 

 So that being said, I think that adequate 5 

notice was provided to the ANC, and that while 6 

I'm always encouraging parties to serve 7 

everybody, I don't think the rules require that 8 

in regards to serving the ANC.  I think that they 9 

have been duly noticed of the appeal, and I do 10 

think that even in the prior statement by 11 

counsel, Intervenor's counsel, there was a 12 

statement in regards that they don't believe that 13 

you can go forward right now, so I don't think 14 

that there's any prejudice in moving forward at 15 

this moment in time.  And since we are here, we 16 

have our -- our Board has reviewed all the 17 

submissions, and we are prepared to go forward.  18 

We will start on the merits of this case. 19 

 That being said, I think what we'll do 20 

now is we will turn to the Appellant, and we will 21 

ask that we keep a time for 60 minutes on the 22 
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clock, and we'll start with the Appellant's case. 1 

 MS. MILLER:  Thank you. 2 

 How I think I'll proceed, unless you 3 

suggest otherwise, is I'm going to basically go 4 

through our legal arguments, since this is an 5 

appeal, and it basically turns on a legal 6 

interpretation, and then I have one witness, Mr. 7 

Nikodem, who would just be addressing the impact 8 

on his residence on the light and air. 9 

 Okay.  The issue in this case is whether 10 

the Zoning Administrator erred in determining 11 

that the elevator or material lift structure at 12 

the rear of 3307 M Street complied with all 13 

applicable Zoning Regulations.  The answer, we 14 

believe, is that he unequivocally erred based on 15 

the clear language of the regulations, based on 16 

proper construction of BZA Order 17109, and based 17 

on the intent and purpose of the regulations. 18 

 The first issue in this case is whether 19 

the structure is an accessory building or a roof 20 

structure.  If it's an accessory building, then 21 

it's not allowed in its location on the property, 22 
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because it violates 11 DCMR 2500.2. 1 

 2500.2 says that an accessory building 2 

shall be located only in a rear yard except as 3 

follows, and the "follows" is not relevant to 4 

this case. 5 

 In this situation, the building has no 6 

rear yard.  The Zoning Administrator in his 7 

statement that they filed says that they have no 8 

rear yard or side yard.  It's L-shaped at the 9 

courtyard level, and in order for there to be a 10 

rear yard, according to the definition of rear 11 

yard, rear yard shall be for the full width of 12 

the lot and shall be unoccupied except as 13 

specifically authorized in this title. 14 

 The structure, you have pictures of the 15 

structure.  Appellant's Exhibit F is a building, 16 

not just because it looks like a building, but it 17 

meets the definition of building, and it meets 18 

the definition of accessory building that's found 19 

in the regulations.  Zoning Administrator has not 20 

contested that, a building being a structure 21 

having a roof, supported by columns or walls for 22 
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the shelter support or enclosure of persons, 1 

animals, or chattel. 2 

 I won't read the whole thing right now.  3 

And building an accessory building, it's a 4 

subordinate building located on the same lot as 5 

the main building, the use of which is incidental 6 

to the use of the main building; is this clearly 7 

elevator shaft, elevator built for the use of the 8 

main building. 9 

 Because it's an accessory building and 10 

it's not located in a rear yard, it's not 11 

allowed. 12 

 Also, if you look at the exhibits, if you 13 

look at the plat, Exhibit D, if you look at some 14 

of the other diagrams, I think the initial permit 15 

plans, 1991, they identified the area as a 16 

courtyard. 17 

 Okay.  774.1 provides that all structures 18 

in the C-2-A District have to have a 15-foot rear 19 

yard.  This structure does not have a 15-foot 20 

rear yard.  According to the Zoning 21 

Administrator, there's 9 feet behind it. 22 
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 So, in order -- the Zoning Administrator 1 

and the Intervenor are claiming that this is a 2 

roof structure, and according to the regulations, 3 

it's -- and case law, it's not a roof structure. 4 

 It's a structure in a yard, not on a roof. 5 

 The roof is not defined in the Zoning 6 

Regulations, but it is defined in 7 

Merriam-Webster's unabridged dictionary, and the 8 

Zoning Administrator does not disagree that that 9 

definition applies.  It defines roof as the 10 

outside cover of a building or structure, 11 

including the roofing and all the materials and 12 

construction necessary to maintain the cover upon 13 

its walls or other support. 14 

 So the Zoning Administrator is saying 15 

that the ground that this structure is on, which 16 

is over an underground parking lot and storage 17 

area, is a roof; however, they really don't show 18 

how this meets the definition of roof, because 19 

they say it's outside and serves as a cover, but 20 

the rest of the definition says that roofing and 21 

all the materials and construction necessary to 22 
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maintain the cover upon its walls or other 1 

supports.  There is just no roofing and materials 2 

here.  There's just ground. 3 

 And, oh, I meant to be saying before was 4 

the plat and -- even CB2 plans at Exhibit E at 5 

pages A-002 and A-211, they identify loading 6 

areas.  They identify courtyards, and that's not 7 

what a roof is. 8 

 There's also Board precedent on this case 9 

specifically in which a yard over an underground 10 

garage was found not to be a roof, and an 11 

underground garage was not a building because it 12 

lacked a roof, and that was in BZA Appeal No. 13 

17538, which I addressed in the prehearing 14 

statement, regarding an underground garage that 15 

was going to be connected to a hotel. 16 

 The Board found in that case that the 17 

garage will lack a roof and therefore does not 18 

meet the definition of building in the Zoning 19 

Regulations.  It's totally analogous to this 20 

case. 21 

 If the Board were to find that this was, 22 
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in fact -- this is, in fact, a roof, however, the 1 

Zoning Administrator misconstrued BZA Order 17109 2 

in determining that the setback requirements set 3 

forth in 11 DCMR 770.6 and 411 did not apply to 4 

this structure. 5 

 Their argument is that the setback only 6 

applies to exterior walls and either the east or 7 

the north walls to which the Zoning Administrator 8 

refer are considered exterior walls under the 9 

regulations. 10 

 Zoning Administrator relies on one line 11 

in 17109 and doesn't understand it.  That line 12 

is, accordingly, what distinguishes an exterior 13 

wall for zoning purposes is not whether it is 14 

exposed to the elements but whether it is set 15 

back from a property line. 16 

 He seems to be calling exterior walls in 17 

the east and north building either imaginary 18 

walls from the walls that are underground or 19 

walls that are underground. 20 

 In 17109, exterior walls were determined 21 

on the basis of -- they were discussing what the 22 
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adjacent property could develop to the fullest 1 

extent allowable under the regulations, not what 2 

existed at the time.  In that case, it involved 3 

party walls, and both properties -- the property 4 

at issue and the adjacent property could both 5 

build to the side lot line, but one had built 6 

higher than the other, so, therefore, the wall 7 

was exterior.  And what the Board ruled was, 8 

because the adjacent property as a matter of 9 

right could build as high as the property's 10 

building and therefore it wouldn't be exposed to 11 

the elements, that that was an interior wall and 12 

not an exterior wall. 13 

 In 17109, specifically the Board said 14 

matter-of-right development on adjacent 15 

properties would allow the walls to be covered in 16 

the future.  A threshold issue is whether the 17 

Zoning Administrator in applying the setback 18 

requirements of the stairway penthouse looks to 19 

the current height of the roofs on adjacent lots 20 

to determine whether an exterior wall will result 21 

from the plans being reviewed or to the potential 22 
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height to which those rooflines may be brought as 1 

a matter of right.  Board finds that the Zoning 2 

Administrator must look to the potential height 3 

as a matter of right. 4 

 In this case, the adjacent properties, 5 

including the Appellant's properties, are all 6 

subject to rear yard requirements, so their 7 

properties cannot be developed up to the lot 8 

lines, so they will be set back from a property 9 

line, and in the regulations, all structures in 10 

C-2-A2 have to have a rear yard setback, so CB2 11 

would also -- their building would also be 12 

required to be set back, so the walls -- there 13 

would be exterior walls. 14 

 Now, the Board in that case also noted 15 

longstanding interpretation that exterior walls 16 

include setback from a yard specifically.  While 17 

the term "exterior walls" has been interpreted 18 

more broadly under the Zoning Regulations to 19 

include a wall set back from the property line 20 

that abuts a yard or court as opposed to a street 21 

or alley, it has not been interpreted to apply to 22 
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a sidewalk constructed to the lot line of an 1 

abutting property.  This type of wall has been 2 

considered a party wall or common division wall. 3 

 So, in this case, even the property line 4 

of CB2's property -- well, it's not CB2's 5 

property, but where their tenant abuts to yards. 6 

 Finally, BZA Appeal No. 17538, the one 7 

dealing with the underground area, said that the 8 

underground level is not a building and therefore 9 

cannot be used for the purpose -- is not a 10 

building.  And so, therefore, if it's not a 11 

building, it can't be used for the purpose of 12 

770.6 regarding setback from exterior walls that 13 

specifically applies to housing for mechanical 14 

equipment or stairway or elevated penthouse 15 

provided on a roof of a building.  And there is 16 

no roof here. 17 

 With respect to the question of loading, 18 

loading is relevant because the elevator permit 19 

is also at issue in this case, and also because 20 

loading is not allowed on a roof.  So, if they're 21 

allowed to load on the property, then it can't be 22 
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considered a roof, because 2203 specifically 1 

states that loading is only allowed on an open 2 

area of a lot, and a lot is defined as land under 3 

the regulations. 4 

 I think also, just in looking at this, 5 

you do have to look at the intent and purpose of 6 

the Zoning Regulations, and while the regulations 7 

in 11 DCMR 101 are just guidance, they talk about 8 

the intent and purpose.  Even the Court of 9 

Appeals has looked to them with respect to 10 

interpreting Zoning Regulations, and I want to 11 

cite the case of Jeffrey Schoenberg versus 12 

District of Columbia, No. 06-AA-1454, which was 13 

decided January 10th, 2008, in which the Court of 14 

Appeals was looking at a rear yard issue.  And in 15 

doing so, they looked at the intent of the Zoning 16 

Regulations and the purpose, and they noted, 17 

among other things, that it's to provide adequate 18 

light and air and it's to prevent the 19 

overcrowding of land and create conditions 20 

favorable to recreation. 21 

 And there's one other provision that I 22 
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thought that was kind of interesting that they 1 

didn't cite, but it's 101.3, and I just want to 2 

read them, just for someone -- intent of the 3 

regs.  It says the provisions of this title shall 4 

govern whenever they, A, require larger yards, 5 

courts, or other open spaces; require a lower 6 

height or bulk of buildings or a smaller number 7 

of stories; C, require a greater percentage of 8 

lot to be unoccupied; or D, impose other higher 9 

standards than are required in or under any 10 

statute or by any other municipal regulations.  11 

 And I only read that because, you know, I 12 

think you have to look at these pictures.  You 13 

can see that there's something wrong here.  There 14 

is something, a huge mass, that's being placed 15 

very close to residences, and it does not serve 16 

the intent of the regulations and -- if it's 17 

allowed to say.  And the reason, I mean, that's 18 

compatible with the fact that it was wrongly 19 

authorized. 20 

 Okay.  So I think that's all I need to 21 

say right now for legal argument, and I can just 22 
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call Mr. Nikodem briefly, if you'd like, unless 1 

you want to ask any questions at this time. 2 

 CHAIRPERSON MOLDENHAUER:  No.  Please go 3 

ahead and call your witness. 4 

 MS. MILLER:  Okay. 5 

 Mr. Nikodem?  Yeah, you can press that 6 

button.  Would you please identify yourself for 7 

the record with your name and address? 8 

 MR. NIKODEM:  Yes.  I am Zdenek Nikodem. 9 

 I live in my permanent residence in 1624 30th 10 

Street, N.W., and -- in Washington, D.C., but I 11 

am also the owner of the 1218 33rd Street, N.W., 12 

which is a property whose back yard is facing the 13 

new -- or the structure, as it is. 14 

 If you look -- I'm sorry. 15 

 MS. MILLER:  I was just going to say -- 16 

right.  If we look at Exhibit F of Appellant's 17 

exhibits, could you identify where your home is? 18 

 MR. NIKODEM:  My home is on the left-hand 19 

side of that structure.  You can see the top 20 

windows of -- which is, you know, second-floor 21 

windows, on the left there. 22 
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 MS. MILLER:  And can you identify the 1 

structure that's -- who owns the structure 2 

immediately behind -- I mean the house 3 

immediately behind the structure? 4 

 MR. NIKODEM:  Well, behind the structure 5 

on left-hand side, it's exactly my home. 6 

 MS. MILLER:  Oh, it is your home.  Okay. 7 

 MR. NIKODEM:  And then about 5 or 6 feet, 8 

you know, going south, it's the home of the -- 9 

anther Appellant, Doris Kanopka. 10 

 MS. MILLER:  Okay. 11 

 VICE-CHAIRPERSON SORG:  Excuse me for 12 

interrupting, just for clarification. 13 

 MS. MILLER:  No, please. 14 

 VICE-CHAIRPERSON SORG:  There is one home 15 

that is red brick and one that looks like it's 16 

white painted brick.  Can you indicate which is 17 

which for me? 18 

 MR. NIKODEM:  Well, our house -- my house 19 

is red brick. 20 

 VICE-CHAIRPERSON SORG:  Oh, okay.  Thank 21 

you.  I was wrong. 22 
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 MS. MILLER:  And how long have you owned 1 

your house? 2 

 MR. NIKODEM:  We had owned that house 3 

last 25 years, since 1986. 4 

 MS. MILLER:  And have you lived in it 5 

part of the time? 6 

 MR. NIKODEM:  We have not lived in that 7 

house. 8 

 MS. MILLER:  You have what? 9 

 MR. NIKODEM:  It had been always rented 10 

out. 11 

 MS. MILLER:  Okay.  Now, can you just -- 12 

we can cut to the chase, so that we don't take up 13 

too much time. 14 

 When this structure at issue was built, 15 

can you describe any change that you noticed in 16 

the light and the air? 17 

 MR. NIKODEM:  Well, one has to look at 18 

the structure.  If you look at the Exhibit F, you 19 

can see the wall, you know, which has the siding, 20 

the horizonal siding.  The entire structure, the 21 

horizontal side, it had been constructed on the 22 
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top of the wall, which was before, which was the 1 

side wall of the ventilation shaft for the 2 

underground garage.  So you can see that the 3 

whole structure was added onto existing wall. 4 

 If I would look -- if I make a quick 5 

comparison, if I may, it's a distance of the back 6 

yard.  It's approximately from where I'm sitting 7 

to where you are sitting, and so suddenly, the 8 

wall, which was -- 9 

 MS. MILLER:  Just for the record, from 10 

where to where?  Who was sitting, the Board? 11 

 MR. NIKODEM:  Well, any of the ladies.  12 

I'm looking at Ms. Sorg, who is just sitting in 13 

front of me.  So the distance is about, I would 14 

say, 12 feet, and the wall, which was about 8 15 

feet, I could reach on the top.  And suddenly, 16 

the wall is almost 17-feet tall, so -- and that 17 

mass, massive wall has suddenly appeared there. 18 

 MS. MILLER:  What was the impact on the 19 

light and air? 20 

 MR. NIKODEM:  Well, the impact is that in 21 

the afternoon, we had a fair amount of light 22 
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coming in, because there was no -- any kind of 1 

barrier for the light coming in afternoon, but 2 

now there's significantly less light there, and 3 

not only light, but also the air circulation has 4 

been affected very negatively.  There's this -- 5 

it's like you are living in the bottom of a 6 

shaft, you could say, if anybody sits on the 7 

back. 8 

 MS. MILLER:  Okay. 9 

 [Pause.] 10 

 CHAIRPERSON MOLDENHAUER:  Mr. Miller, 11 

does that complete your -- 12 

 MS. MILLER:  Yes, it does. 13 

 CHAIRPERSON MOLDENHAUER:  Okay. 14 

 Do any Board members have questions right 15 

now of Ms. Miller, or would we like to proceed on 16 

with -- 17 

 MR. TURNBULL:  I just have one question. 18 

 In looking at Exhibit F, where is the -- I can't 19 

see in relationship on the -- this mechanical 20 

ventilation shaft.  I don't see it in the 21 

picture.  Whereabouts is it in relationship to 22 
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this structure?  It's supposed to be in front of 1 

it somewhere. 2 

 MS. MILLER:  Did you look at this 3 

picture?  They are not individually identified, 4 

but -- 5 

 MR. TURNBULL:  I see it on the fourth 6 

sheet, and then I'm trying to look back on the 7 

first sheet.  I'm just trying to identify them, 8 

and I don't -- I see it on the fourth picture, 9 

but I'm just trying to -- I can't relate it to 10 

the first picture.  I don't -- 11 

 MS. MILLER:  Mr. Nikodem is going to 12 

answer the question. 13 

 MR. NIKODEM:  I can clarify that.  If you 14 

look at this picture, which says "on site" -- 15 

 MR. TURNBULL:  Right. 16 

 CHAIRPERSON MOLDENHAUER:  Can you please 17 

define when you say "this picture"?  Can you 18 

actually identify the exhibit number? 19 

 MR. NIKODEM:  It doesn't say in this one. 20 

 CHAIRPERSON MOLDENHAUER:  Then your 21 

counsel can, hopefully, help you with that. 22 
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 MS. MILLER:  Let me help you.  Okay.  So 1 

-- 2 

 CHAIRPERSON MOLDENHAUER:  It should be F 3 

-- let's just say F-1, -2, -3, and -4.  That way, 4 

we're all -- it's clarified for the record. 5 

 MR. TURNBULL:  I mean, it's the fourth 6 

one listed on the stuff that I have. 7 

 MS. MILLER:  F-4.  Okay, so we'll cal it 8 

F-4. 9 

 MR. TURNBULL:  F-4. 10 

 MS. MILLER:  Okay. 11 

 MR. NIKODEM:  If I may continue, if you 12 

look at the F-4, you can see on the left, left 13 

side about 2 inches form side, you see the 14 

column, and behind that column is a wall.  That 15 

wall is the part of that ventilation shaft. 16 

 MR. TURNBULL:  Okay. 17 

 MR. NIKODEM:  It's one side of the 18 

ventilation shaft. 19 

 MR. TURNBULL:  All right.  I think I can 20 

-- I think I can make it out. 21 

 MR. NIKODEM:  So then, you know, just to 22 
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clarify that the -- that what that wall, you 1 

know, the siding which we see there, the 2 

horizontal siding on the Exhibit F, F-1, and that 3 

would be -- you know, that siding on F-1 would be 4 

sort of around the corner, if you will, you know 5 

-- 6 

 MR. TURNBULL:  Right. 7 

 MR. NIKODEM:  -- of this one.  So you can 8 

see that has been a bit on -- the top of the 9 

ventilation wall was built -- that -- that 10 

structure which you see on F-1. 11 

 MR. TURNBULL:  And that existing 12 

ventilation shaft is about 10-feet high? 13 

 MR. NIKODEM:  Well, I would say about 9, 14 

9 feet.  I could -- if I jump high, I could touch 15 

it almost on the top. 16 

 MR. TURNBULL:  All right.  Let me ask you 17 

just, then, going back to F-1, that first sheet. 18 

 MR. NIKODEM:  Okay. 19 

 MR. TURNBULL:  The structure down 20 

further, going -- looking at the office building 21 

in the background -- 22 
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 MR. NIKODEM:  Uh-huh. 1 

 MR. TURNBULL:  -- that's a mechanical 2 

penthouse, I believe, or it's a penthouse of some 3 

sort.  Does that back up to a yard, or does that 4 

back just onto a building? 5 

 MR. NIKODEM:  If I look at -- if I look 6 

at these pictures, as I am familiar with that 7 

area, the two houses, my house and then the other 8 

Appellant Ms. Kanopka's house, are facing exactly 9 

to that, to that new structure. 10 

 That new structure, if you look at the 11 

Exhibit -- even Exhibit F-4, so you can see on 12 

F-4, you can see there is a new sort of like a 13 

steel beam continuing, and behind there is a wall 14 

that continues.  You can see the end of the -- of 15 

our -- actually, this is the second building, 16 

slightly white painted.  That's Ms. Kanopka's 17 

house.  There's another one.  There's a third 18 

house, and that's the end. 19 

 And then looking again on the F-1, as you 20 

asked, that mechanical room is facing into -- 21 

onto an area that's like a loading dock for a 22 
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building, which is built on the corner on the 1 

33rd and M.  This is the famous Washington 2 

Cupcake -- is located there on the bottom of that 3 

-- on that ground level of that building, so you 4 

can imagine where it is.  And there's a loading 5 

dock, so it doesn't face to -- I believe it 6 

doesn't face the building. 7 

 MR. TURNBULL:  So none of that penthouse 8 

faces a yard, a rear yard, or -- 9 

 MR. NIKODEM:  I do not believe so. 10 

 MR. TURNBULL:  Okay.  All right, thank 11 

you. 12 

 MR. NIKODEM:  You're welcome. 13 

 MR. SURABIAN:  Madam Chair, if there are 14 

no more Board questions, I had a couple cross 15 

questions. 16 

 CHAIRPERSON MOLDENHAUER:  17 

Cross-examination is not permitted in an appeal. 18 

 Is it? 19 

 MS. GLAZER:  Of the witness, yes. 20 

 CHAIRPERSON MOLDENHAUER:  Of the witness. 21 

 MR. SURABIAN:  Yeah. 22 
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 CHAIRPERSON MOLDENHAUER:  All right.  1 

Sorry.  I thought you were asking for Ms. Miller. 2 

 MR. SURABIAN:  No. 3 

 CHAIRPERSON MOLDENHAUER:  I was like, 4 

"What?" 5 

 I think the Board still has a couple more 6 

questions.  I know I do.  I think we're all just 7 

trying to get our bearing, so one moment.  Then 8 

we'll go to both the District and the Intervenor 9 

for any questions of the witness. 10 

 [Pause.] 11 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 12 

can jump in and ask a question of Ms. Miller, if 13 

that's okay. 14 

 CHAIRPERSON MOLDENHAUER:  [Speaking off 15 

mic.] 16 

 VICE-CHAIRPERSON SORG:  Yes. 17 

 One of the things that you mentioned in 18 

your discussion or some of the points that you 19 

brought out from, I guess, Order No. 17538 was 20 

the treatment of the underground garage as not a 21 

building.  Were your statements and testimony 22 
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meant to indicate that you don't believe that the 1 

underground portion of this store constitutes a 2 

building, or could you maybe expand on that a 3 

little bit? 4 

 MS. MILLER:  Okay.  There are two issues 5 

tied together, and that's building and roof.  And 6 

in that case, they said that the underground 7 

garage was not a building because it didn't have 8 

a roof, and it was totally analogous to this 9 

case, I believe, in that it was underground, as 10 

this one is. 11 

 So, I mean, there are two things.  It's 12 

not a building because it doesn't have a roof, 13 

and also that this ground cannot be considered a 14 

roof.  If you follow that case, you don't -- you 15 

know, you're not required to follow previous 16 

Board decisions, but the Board went through the 17 

same type of analysis, as would be done here. 18 

 VICE-CHAIRPERSON SORG:  Okay, yeah.  I 19 

just wanted to -- thank you.  I wanted to just 20 

clarify.  So you are indicating that in your 21 

reading of that decision and the way that you 22 
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find it analogous or that you're indicating you 1 

believe that's analogous that's here is that the 2 

underground portion of the CB2 store would not be 3 

considered a building and therefore not have a 4 

roof.  Is that a correct assumption of what 5 

you're saying? 6 

 MS. MILLER:  Yeah.  It goes both ways. 7 

 VICE-CHAIRPERSON SORG:  Okay. 8 

 MS. MILLER:  It doesn't -- it's not a 9 

building, it doesn't have a roof; but it doesn't 10 

have a roof, and therefore, it's not building.  I 11 

mean, it's both.  It's underground. 12 

 VICE-CHAIRPERSON SORG:  Yes. 13 

 MS. MILLER:  And I think that it's 14 

apparent in the Zoning Regulations that -- the 15 

Zoning Regulations I don't believe speak very 16 

much to underground areas, because they don't -- 17 

there's no threat to light and air caused by 18 

underground areas, and so there are very little 19 

controls as far as I can think. 20 

 CHAIRPERSON MOLDENHAUER:  Actually, I beg 21 

to differ.  One of the things I was looking at 22 
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and trying to figure out was a question that I 1 

had that actually goes directly to that point, 2 

and this will be then related back to each of 3 

you. 4 

 The Zoning Regs do address underground 5 

areas.  It addresses it in a very, very specific 6 

way:  How do you calculate the FAR? 7 

 So did you look at -- if this is 8 

considered an underground area that maybe does or 9 

does not go towards the FAR calculation, that may 10 

then lead directly into whether this is 11 

considered a portion of the building or whether 12 

it's not considered calculated into part of the 13 

FAR as to whether it's considered a garage and 14 

thus not a building or structure, and thus, there 15 

cannot be a roof to it. 16 

 MS. MILLER:  That's another way of 17 

looking at it that I hadn't looked it.  I was 18 

really talking about in terms of impact on light 19 

and air. 20 

 CHAIRPERSON MOLDENHAUER:  I guess my 21 

questions is specifically to that issue.  Have 22 
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you not looked at that issue? 1 

 MS. MILLER:  As to whether or not -- 2 

 CHAIRPERSON MOLDENHAUER:  As to whether 3 

-- 4 

 MS. MILLER:  -- to calculate -- 5 

 CHAIRPERSON MOLDENHAUER:  -- or not this 6 

-- 7 

 MS. MILLER:  -- under -- 8 

 CHAIRPERSON MOLDENHAUER:  -- was 9 

calculated as part of the FAR, this area, this 10 

storage room that's right directly below this 11 

area.  We don't know whether it's a roof or 12 

whether it's a courtyard, or what it is, is the 13 

question that's before the Board right now.  So 14 

you have not looked at that issue? 15 

 MS. MILLER:  No. 16 

 CHAIRPERSON MOLDENHAUER:  Okay.  So 17 

that's going to be a question that I'm going to 18 

ask everybody else, because I think to me, that's 19 

-- if one -- one will then lead to the answer to 20 

the next question.  So how was that area then -- 21 

 I'll look to the Intervenor.  Do you know 22 
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if that area was -- the storage area, was that 1 

part of the FAR calculation? 2 

 MS. BATTIES:  If you give me a moment, I 3 

will ask representative from CB2 if he knows the 4 

answer. 5 

 CHAIRPERSON MOLDENHAUER:  Okay.  And 6 

then, Mr. LeGrant, also, if you have potentially 7 

information on how the FAR calculations were 8 

determined in that area? 9 

 MR. LeGRANT:  Madam Chair, I do not have 10 

the calculations for the FAR for this building 11 

that was constructed in 1989.  I surmise that it 12 

may have had a calculation, either using the 13 

grade plate method or permanent wall method to 14 

apportion that lowest level of the building to 15 

FAR credits, but I do not know the figure. 16 

 CHAIRPERSON MOLDENHAUER:  It might be 17 

something that we have to then have a 18 

supplemental submissions on, in that issue, but I 19 

think to me, when I'm trying to link the 20 

definition, which is not defined but is provided 21 

in Webster's, of a roof, roof then specifically 22 
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relates to the term "underground" -- "underside 1 

cover of a building or structure," then what is a 2 

building or a structure? 3 

 To me, a building or a structure is also 4 

then connected to how something is calculated in 5 

a FAR, whether there is actually a floor area 6 

ratio attributed to that, whether it's considered 7 

an underground garage, whether it's considered an 8 

underground -- what's the term I'm thinking of? 9 

-- basement versus a cellar, basement or a 10 

cellar.  And all of those assets, I fele like 11 

they kind of provide at least some additional 12 

clarity to trying to interpret this in a holistic 13 

interpretation of the Zoning Regs. 14 

 And this is me just, you know, looking at 15 

this now.  I'll open it up to other Board 16 

questions. 17 

 VICE-CHAIRPERSON SORG:  Madam Chair, only 18 

in response to your lighting upon this question 19 

of the FAR calculations when the building or the 20 

underground portion was built and how the storage 21 

room was apportioned, I think there's a few 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  225 

factors here that may or may not -- and I don't 1 

have a read on it at this point, early point in 2 

the hearing -- of the ways that -- different 3 

portions of the building were historically 4 

apportioned. 5 

 For example, there are roof structures 6 

such as, you know -- you know, exhaust and HVAC 7 

units and so forth that are located on the 8 

courtyard, and so I'm not certain yet whether -- 9 

you know, and obviously, this is important to -- 10 

and that is another question about -- 11 

 CHAIRPERSON MOLDENHAUER:  You mean that 12 

we -- dispositive, it's just something that -- 13 

 VICE-CHAIRPERSON SORG:  Right.  That 14 

there's -- the historic -- historical information 15 

may or may not be useful to us.  There's a lot of 16 

it, but I think what we're dealing with is a new 17 

piece, you know, that's being added to a property 18 

and to what part is -- and how do we define where 19 

it's being added is the question. 20 

 CHAIRPERSON MOLDENHAUER:  Sorry to throw 21 

everyone for -- does anybody have any questions 22 
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for Ms. Miller? 1 

 [No audible response.] 2 

 CHAIRPERSON MOLDENHAUER:  I just have one 3 

other question.  I'm sorry. 4 

 Can you explain?  Is this -- do you have 5 

an understanding of the grading?  And I know, 6 

obviously, this is on a hill, so M Street is at a 7 

lower grade than, obviously, Prospect, where the 8 

Appellants live.  Can you just -- I don't know, 9 

though, how that then potentially relates to the 10 

exact area that we're talking about.  Can you 11 

provide maybe some additional clarity, or if that 12 

even legally has any bearing?  It may not have 13 

any legal bearing at all.  I just -- 14 

 MS. MILLER:  I know that the ground 15 

slopes up from M Street to Prospect Street; 16 

therefore, the part of this building that's 17 

underground is the part that's furthest to the 18 

rear of the lot. 19 

 CHAIRPERSON MOLDENHAUER:  But factually, 20 

you don't have an architect that has a specific 21 

understanding of what the grading is at that 22 
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point? 1 

 MS. MILLER:  No.  I really was looking 2 

at, you know, definition of "building," 3 

definition of "roof." 4 

 CHAIRPERSON MOLDENHAUER:  I'm just trying 5 

to provide -- 6 

 MS. MILLER:  Yeah. 7 

 CHAIRPERSON MOLDENHAUER:  -- some other 8 

additional factual understanding of exactly where 9 

it is. 10 

 MS. MILLER:  I have a feeling that the 11 

Zoning Administrator would be able to address 12 

this, or the Intervenor. 13 

 CHAIRPERSON MOLDENHAUER:  If the Board 14 

members don't have any other question for the 15 

Appellant, at this time we can obviously ask 16 

other questions as it goes on.  What I will do at 17 

this point in time, I'll allow cross-examination 18 

of the witness, starting with Mr. Surabian. 19 

 MR. SURABIAN:  Thank you. 20 

 Mr. -- "Nikodem"? 21 

 MR. NIKODEM:  Yes. 22 
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 MR. SURABIAN:  Am I pronouncing that 1 

correctly? 2 

 MR. NIKODEM:  Correctly. 3 

 MR. SURABIAN:  Okay.  Your house is on 4 

33rd Street; is that right? 5 

 MR. NIKODEM:  That's correct. 6 

 MR. SURABIAN:  Okay.  And the rear of 7 

your house, what is to the rear of your house?  8 

Is there a back yard there? 9 

 MR. NIKODEM:  There's a patio, like a 10 

back area, which is about, I would say, 12 feet. 11 

 MR. SURABIAN:  Okay. 12 

 MR. NIKODEM:  From the -- 13 

 MR. SURABIAN:  And then what is beyond 14 

the patio?  Is there a -- what does the patio 15 

face? 16 

 MR. NIKODEM:  What does the patio what? 17 

 MR. SURABIAN:  What does it face?  What 18 

is behind the patio? 19 

 MR. NIKODEM:  Behind the patio? 20 

 MR. SURABIAN:  Right, the rear of the 21 

patio. 22 
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 MR. NIKODEM:  Behind the -- in the rear 1 

of the patio, it's this wall. 2 

 MR. SURABIAN:  And how high is that wall? 3 

 MR. NIKODEM:  Right now it's 16 feet, 17 4 

feet maybe. 5 

 MR. SURABIAN:  And what about before the 6 

elevator shaft was constructed?  Was there a wall 7 

there? 8 

 MR. NIKODEM:  Before the elevator shaft 9 

is constructed, there was a -- in 1988, I think 10 

it was, that when they rebuild the whole area, 11 

that was a wooden -- there was a wooden fence, a 12 

wooden fence there in the records, in the 13 

archives, it shows, and it was -- the whole area 14 

was a part of a garage, which was originally 15 

there on the corner of 33rd and M.  It was like 16 

some kind of a -- like a storage area. 17 

 MR. SURABIAN:  And then in 1988, that 18 

wall was built? 19 

 MR. NIKODEM:  They had built the 20 

underground garage, which is like a two-story -- 21 

maybe two-, three-story underground, the garage. 22 
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 The whole lot, the whole area was excavated, and 1 

where is right now the stores in M Street all the 2 

way up to our property, back, and to the 3 

properties on the Prospects are -- all that was 4 

excavating in the depth, I would say whatever the 5 

intakes for the two- or three-story underground 6 

garage. 7 

 MR. SURABIAN:  If on the -- what is -- if 8 

you were to stand on the top of that wall -- 9 

 MR. NIKODEM:  On the wall right now? 10 

 MR. SURABIAN:  Yes. 11 

 MR. NIKODEM:  On that wall? 12 

 MR. SURABIAN:  Where would you be in -- 13 

where would -- 14 

 MR. NIKODEM:  Standing on top of the wall 15 

of the -- of the ventilation shaft -- 16 

 MR. SURABIAN:  Okay. 17 

 MR. NIKODEM:  -- or the -- right now or 18 

the elevator shaft?  Which one you are talking 19 

about? 20 

 MR. SURABIAN:  Well, let's look at F-1. 21 

 MR. NIKODEM:  Okay.  I'm looking at F-1. 22 
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 MR. SURABIAN:  And that -- the -- that 1 

white structure -- 2 

 MR. NIKODEM:  Mm-hmm. 3 

 MR. SURABIAN:  -- that rises 16 feet 4 

above you -- 5 

 MR. NIKODEM:  That -- that structure, 6 

which you see, this horizontal siding, right? 7 

 MR. SURABIAN:  Right. 8 

 MR. NIKODEM:  That -- the bottom of that 9 

siding is on the top of that previously existing 10 

ventilation shaft wall. 11 

 MR. SURABIAN:  Okay. 12 

 MR. NIKODEM:  So the whole thing you see 13 

was added on the top of that, about -- oh, it was 14 

9, 10 feet.  I don't know how to ask -- 9 to 10 15 

feet wall.  It was added on the top of it. 16 

 MR. SURABIAN:  And again, your property 17 

is the red brick house, correct? 18 

 MR. NIKODEM:  Well, this is -- the red 19 

brick, which you see there actually -- 20 

 MR. SURABIAN:  Right. 21 

 MR. NIKODEM:  -- is actually the property 22 
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which is even farther out.  It is -- this is the 1 

last property.  My property windows are not 2 

actually thus seen on this particular photo.  3 

That could be next to the white house.  You know, 4 

it's just -- it's hidden. 5 

 MR. SURABIAN:  Oh, your property is not 6 

visible in this photo; is that right? 7 

 MR. NIKODEM:  Well, what I could say, it 8 

is visible, you know, this wall.  It's about in 9 

the middle of my property line, this -- this 10 

vertical wall, okay? 11 

 MR. SURABIAN:  In F-1, this photograph, 12 

are you saying that your house, we can't see your 13 

house?  Right? 14 

 MR. NIKODEM:  I would call your attention 15 

to Exhibit D, if I may. 16 

 MR. SURABIAN:  Well, I'm -- 17 

 MR. NIKODEM:  Then you can see -- 18 

 MR. SURABIAN:  I just want to - 19 

 MR. NIKODEM:  You can see -- 20 

 MR. SURABIAN:  I just want to clarify.  21 

I'm sorry. 22 
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 MR. NIKODEM:  You can see the 1 

relationship there. 2 

 MR. SURABIAN:  I just want to clarify 3 

regarding F-1 that your house is not depicted in 4 

F-1, right? 5 

 MR. NIKODEM:  I don't think so.  Well, 6 

okay.  Well, let me go back to this. 7 

 The fence -- well, it's actually the -- 8 

okay.  The -- what is seen, I am -- I had been -- 9 

I'm mistaken.  The plants, you see there.  There 10 

is a wooden fence.  You see there next to the -- 11 

which is on the ground between my property and 12 

the neighboring property, so I am mistaken. 13 

 My -- my house is on the left side.  It 14 

must be the -- the painted house.  It looks like 15 

a painted house.  I'm not quite aware.  It must 16 

have been -- that's what it is. 17 

 MR. TURNBULL:  Would it help to look at 18 

F-2? 19 

 MR. NIKODEM:  F-2. 20 

 MR. SURABIAN:  Okay. 21 

 VICE-CHAIRPERSON SORG:  I'm still 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  234 

confused.  I thought -- 1 

 MR. NIKODEM:  Yeah.  See, here it is.  2 

F-2 is -- see, the F-2 is clearly -- if this is 3 

F-2? 4 

 MR. TURNBULL:  Yes. 5 

 MR. NIKODEM:  Okay.  This F-2 is much, 6 

much better.  See?  That's why I was so -- I'm a 7 

little bit confused with that. 8 

 F-2 shows clearly my house, which is not 9 

painted.  This is reason I was, you know, 10 

concerned.  So, on F-1, indeed, my house is not 11 

there, because it's unpainted brick.  So my 12 

house, F-1, on the F-2, then is the -- the -- Ms. 13 

Kanopka's house and the there's a third house.  14 

There are three houses in that block.  The third 15 

house is clearly visible on the F-1.  You can see 16 

it way in the back there, okay? 17 

 MR. SURABIAN:  Okay.  And your house is 18 

the house in the foreground? 19 

 MR. NIKODEM:  On F-2 -- 20 

 MR. SURABIAN:  On F-2 -- 21 

 MR. NIKODEM:  -- it's the house, the 22 
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first one on the left, the brick. 1 

 MR. SURABIAN:  Okay.  And your rear 2 

property line is shared with the wall of the 3 

parking garage; is that correct? 4 

 MR. NIKODEM:  My rear property line would 5 

be shared with the wall of the -- of the 6 

ventilation shaft, and then if we look at, for 7 

example, on the exhibit, I think F-4, so you can 8 

see on F-4, there is a wall behind, behind the 9 

wall.  That wall continues all the way to the end 10 

of my -- to my property as well, okay? 11 

 MR. SURABIAN:  Okay. 12 

 MR. NIKODEM:  It's clear now, how is it 13 

located?  On that brick -- under the brick -- in 14 

the block wall, there is a little, sort of like a 15 

fence which goes up to what is now the new 16 

elevator shaft built.  You see? 17 

 MR. SURABIAN:  Okay.  No further 18 

questions. 19 

 CHAIRPERSON MOLDENHAUER:  Mr. Kiernan? 20 

 MR. KIERNAN:  Thank you. 21 

 Mr. Nikodem, sir, just two quick 22 
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follow-ups.  Just to be clear for the record, the 1 

ventilation shaft has been there for 20 years 2 

now? 3 

 MR. NIKODEM:  The ventilation shaft was 4 

there for about, I would say, 20 years.  That's 5 

correct. 6 

 MR. KIERNAN:  And this property that 7 

we're talking about is not where you live.  This 8 

is rental property, right? 9 

 MR. NIKODEM:  This is a property which I 10 

own; that is correct. 11 

 MR. KIERNAN:  But you don't live there? 12 

 MR. NIKODEM:  I do not live there. 13 

 MR. KIERNAN:  Thank you. 14 

 MR. NIKODEM:  But I could live there, you 15 

know, anytime.  Right now I don't reside there. 16 

 CHAIRPERSON MOLDENHAUER:  You just have 17 

to answer the question that's asked. 18 

 MR. NIKODEM:  That is correct. 19 

 CHAIRPERSON MOLDENHAUER:  Thank you. 20 

 MR. NIKODEM:  Sorry. 21 

 MR. KIERNAN:  Nothing further.  Thank 22 
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you, sir. 1 

 CHAIRPERSON MOLDENHAUER:  Do Board 2 

members have any additional questions of the 3 

Appellant at this point in time? 4 

 [No audible response.] 5 

 CHAIRPERSON MOLDENHAUER:  Seeing none -- 6 

 MS. MILLER:  Madam Chair, could I just 7 

ask a couple of follow-up cross questions? 8 

 CHAIRPERSON MOLDENHAUER:  Sure,  yes. 9 

 MS. MILLER:  Just as -- people were 10 

interested in where your house was, and Mr. Parrs 11 

is not here.  I'm just wondering if you could 12 

identify where his house is, just for the record. 13 

 Yes, Mr. Nikodem. 14 

 MR. NIKODEM:  Yes.  Mr. Parrs' house is 15 

-- if I look at Exhibit F-1, I am standing in the 16 

middle of the picture, let's say.  This is 17 

exactly the photograph, is taken from the -- Mr. 18 

Parrs' house. 19 

 MS. MILLER:  And my only other question 20 

goes -- there have been questions about the 21 

history of this location, and you have owned your 22 
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house for 25 years; is that correct? 1 

 MR. NIKODEM:  That is correct. 2 

 MS. MILLER:  And are you aware of other 3 

stores that were located on this property before 4 

CB2? 5 

 MR. NIKODEM:  There was in that, the 6 

same, same property was -- I think it was the 7 

copy shop, making copies, UPS, you know, or 8 

something like that.  I don't know, UPS, but the 9 

-- they are making photocopies, and this one 10 

store which had their -- like an art gallery, and 11 

there was a restaurant there, located, which 12 

caught a fire. 13 

 MS. MILLER:  Were there -- I think the 14 

store you're trying to think of -- and I'm sorry 15 

if I'm putting words in your mouth, but is that 16 

Staples? 17 

 MR. NIKODEM:  Yes.  Yes, I'm sorry.  18 

Staples was there.  I'm sorry. 19 

 MS. MILLER:  And my last question, there 20 

were stores that had loading requirements, but 21 

they didn't have this type of structure on the 22 
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property; is that correct? 1 

 MR. KIERNAN:  I'm going to object. 2 

 MR. NIKODEM:  That's correct. 3 

 MR. KIERNAN:  I'm going to object to the 4 

question.  I don't object to him testifying.  5 

It's a neighborhood history, but I don't think 6 

he's the appropriate witness to talk about 7 

loading requirements of other stores. 8 

 CHAIRPERSON MOLDENHAUER:  I agree.  If 9 

you want to rephrase your question, please, Ms. 10 

Miller? 11 

 MS. MILLER:  Okay.  There were other 12 

large stores at this site before CB2; is that 13 

correct? 14 

 MR. NIKODEM:  That is correct. 15 

 If I may clarify this, when the CB2 had 16 

been actually moved in, they established a store 17 

ever since, and they have been operating for 18 

several months before they started the 19 

construction of the elevator. 20 

 And I actually spoke to the manager, "How 21 

do you get your material in?" and he said, "It's 22 
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no problem at all." 1 

 MR. KIERNAN:  Madam Chair? 2 

 I don't mean to be disrespectful, sir, 3 

but I don't think that was the question. 4 

 CHAIRPERSON MOLDENHAUER:  I don't believe 5 

that was, but I think he was just providing some 6 

additional statements.  I think that that -- that 7 

concludes your -- I think unless Ms. Miller asks 8 

you a question, I think that -- Ms. Miller, do 9 

you have any final -- final questions? 10 

 MS. MILLER:  I just would follow up if 11 

the witness through that there was something 12 

important to say with respect to the use of this 13 

structure by CB2 that you learned, if that's 14 

proper.  If that's not, I'm -- the witness seemed 15 

to want to add something about what was going on, 16 

on the site. 17 

 CHAIRPERSON MOLDENHAUER:  I don't believe 18 

that that's relevant to the zoning issue, so I 19 

think we can -- we can move on, unless you have 20 

any other zoning-related questions based on the 21 

issue. 22 
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 MS. MILLER:  Okay.  No, we don't.  Thank 1 

you. 2 

 MR. TURNBULL:  Madam Chair, I wonder if I 3 

could just -- I mean ask the -- Mr. Nikodem. 4 

 On Exhibit 23, which was Holland -- the 5 

Intervenor, there is an auxometric view of this 6 

neighborhood.  The house you were describing 7 

where you went is the third house.  You're in 8 

that third house on 20 33rd Street. Mr. Parr 9 

lives either number -- the fourth house in or the 10 

fifth house in on Prescott.  Could you identify 11 

which one that is from 33rd? 12 

 MR. NIKODEM:  I can see -- I can see 13 

that.  I am not quite certain if it is the third 14 

house or the fourth house, but one of those two. 15 

 MR. TURNBULL:  Third?  You're saying the 16 

third or the fourth? 17 

 MR. NIKODEM:  I believe third or fourth. 18 

 I think that it's actually the fourth.  I'm not 19 

100-percent certain. 20 

 MR. TURNBULL:  Okay.  All right, thank 21 

you. 22 
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 CHAIRPERSON MOLDENHAUER:  Any final 1 

questions from Board members? 2 

 [No audible response.] 3 

 CHAIRPERSON MOLDENHAUER:  At this point 4 

in time, then we will turn to Mr. Surabian for 5 

your presentation. 6 

 MR. SURABIAN:  Thank you, Madam Chair.  I 7 

will call my only witness for today, Matthew 8 

LeGrant. 9 

 MR. LeGRANT:  Good afternoon. 10 

 MR. SURABIAN:  Please introduce yourself 11 

for the record. 12 

 MR. LeGRANT:  Yes.  I'm Matthew LeGrant. 13 

 I'm the Zoning Administrator at DCRA. 14 

 MR. SURABIAN:  And I'm going to submit 15 

Mr. LeGrant to be qualified as an expert, which 16 

he has been qualified in several cases before, 17 

and I can voir dire him, if necessary. 18 

 CHAIRPERSON MOLDENHAUER:  That's not 19 

necessary.  I don't believe we have any 20 

objections, and you are so deemed an expert. 21 

 MR. SURABIAN:  Good. 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  243 

 MR. LeGRANT:  Thank you. 1 

 MR. SURABIAN:  Mr. LeGrant -- 2 

 MS. GLAZER:  Madam Chair, I'm sorry to 3 

interrupt.  Could perhaps Mr. Surabian state what 4 

he's an expert in for the record? 5 

 CHAIRPERSON MOLDENHAUER:  Thank you for 6 

clarifying for the record. 7 

 Mr. Surabian? 8 

 MR. SURABIAN:  I'll let Mr. LeGrant 9 

state. 10 

 MR. LeGRANT:  Yes.  I'm an expert in 11 

zoning administration, having been in this 12 

position now approximately 6 years and with the 13 

District of Columbia going on 7 years. 14 

 MR. SURABIAN:  And are you also an expert 15 

in land use? 16 

 MR. LeGRANT:  Yes.  My background 17 

includes two degrees in city planning and 18 

approximately 25 years of experience in city 19 

planning and what is known as current planning or 20 

zoning administration. 21 

 MR. SURABIAN:  Okay.  Thank you, Mr. 22 
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LeGrant. 1 

 And I'll direct everyone to the Exhibit A 2 

attached to the Appellant's prehearing statement 3 

of October 18th. 4 

 And do you recognize that? 5 

 MR. LeGRANT:  I do. 6 

 MR. SURABIAN:  And what is it? 7 

 MR. LeGRANT:  Okay.  This is a copy of an 8 

e-mail that I sent, dated April 8th, to several 9 

of the neighbors of this establishment, the CB2 10 

establishment, including Mr. Walter Parrs, Jeff 11 

Miller, and several other residents that I 12 

previously met with. 13 

 MR. SURABIAN:  And what events led you to 14 

send this e-mail? 15 

 MR. LeGRANT:  In brief, several of the 16 

neighboring residents in the beginning, I believe 17 

in March, February and March, began contacting 18 

myself and my office over the construction 19 

created at the rear of the CB2 building.  It was 20 

-- I was e-mailed photographs, expressing concern 21 

about the structure that has been the subject of 22 
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this appeal today and as to its compliance with 1 

the Zoning Regulations. 2 

 Upon receiving these concerns, I began 3 

looking at the issued permits.  It came to our 4 

attention that construction of the structure at 5 

that point in time had not been included in the 6 

permitted -- the permits issued to date.  The 7 

DCRA issued a Stop Work Order, and then it 8 

subsequently met with representatives of CB2 and 9 

these same neighboring residents. 10 

 CB2 then applied for a permit, a building 11 

permit to -- that called out more clearly this -- 12 

what was deemed as a material lift, an elevator, 13 

on the roof of the rear portion of this building. 14 

 I then met with several of the 15 

neighboring residents, including the Appellants, 16 

in March 31st to hear out their concerns, to hear 17 

what allegations of zoning violations at that 18 

point in time they felt were involved. 19 

 This e-mail actually represents following 20 

my analysis of their concerns as well as the 21 

review of the application, at which point the 22 
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e-mail I note that I revered the then-pending 1 

building permit for the material lift and 2 

actually found it to be in compliance with the 3 

Zoning Regulations and set forth my reasons for 4 

so. 5 

 MR. SURABIAN:  Okay.  And I'll then draw 6 

your attention to the exhibit we had viewed 7 

earlier, the isometric drawing of the area. 8 

 MR. LeGRANT:  Yes. 9 

 MR. SURABIAN:  And this is attached to 10 

the statement of the Intervenor as Exhibit C.  11 

It's the first sheet of Exhibit C? 12 

 MR. LeGRANT:  Yes. 13 

 MR. SURABIAN:  And perhaps you could 14 

orientate the Board as to what we're looking at 15 

in this drawing. 16 

 MR. LeGRANT:  Okay.  The -- in the course 17 

of preparing for this case, the Intervenor had 18 

located what they represent as the plans 19 

associated with the issuance of the 1989 building 20 

permit, the original building permit for this 21 

building complex, and one of the sheets of that 22 
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plan said -- this is a copy of that, that shows 1 

an isometric view looking, I would say, on 2 

northeast from M Street into the site showing the 3 

subject building 3307 M Street, N.W., and the 4 

surrounding properties. 5 

 M Street is in the foreground.  On the 6 

left is Bank Street, which goes up the hill. 7 

 MR. SURABIAN:  And just to clarify, does 8 

this plan have a date written on it? 9 

 MR. LeGRANT:  Yes.  There are several 10 

dates.  There is a stamp that appears to be the 11 

structural discipline's approval of -- it looks 12 

like February 7th, 1991. 13 

 MR. SURABIAN:  Okay.  Is it possible this 14 

plan was submitted for -- not for the building, 15 

but for a later permit? 16 

 MR. LeGRANT:  This plan appears to be 17 

representative of the building permit associated 18 

with the construction of this, I guess, 19 

three-story structure facing M Street, which is 20 

known as 3307 M Street. 21 

 And, well, let me qualify.  That 22 
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structure was actually -- the permit set had to 1 

do with the portion of the building that faces 2 

out on Bank Street.  So, to correct my 3 

misstatement, that three-story portion, it looks 4 

like a finger that sticks out and abuts Bank 5 

Street.  This permit set had to do with the 6 

construction of that portion of the building.  7 

The rest of the building was preexisting. 8 

 MR. SURABIAN:  Okay.  And can you 9 

describe what's existing in the -- what's 10 

depicted in the -- on the -- we'll call the -- 11 

I'll call the "rooftop courtyard"? 12 

 MR. LeGRANT:  Yes. 13 

 MR. SURABIAN:  Can you identify that 14 

area? 15 

 MR. LeGRANT:  Yeah.  The -- okay.  So the 16 

overall building, three stories in the front 17 

facing M Street; there's another story above.  18 

And then the area that has sort of a lattice 19 

pattern is the roof at the rear of the building, 20 

and it also shows what we talked about a little 21 

bit earlier today, the ventilation shaft in the 22 
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far corner of the structure as well as a 1 

depiction of a mechanical penthouse, a rooftop 2 

mechanical penthouse. 3 

 MR. SURABIAN:  And the building wall to 4 

the east, that is closest to -- abuts the homes 5 

on 33rd Street? 6 

 MR. LeGRANT:  Yes.  One can see it's a 7 

wall that runs along the eastern property line, 8 

which abuts up against the rear yards of the 9 

houses and businesses that face 33rd Street. 10 

 MR. SURABIAN:  And is that wall located 11 

above the adjacent grade? 12 

 MR. LeGRANT:  Based on the information I 13 

reviewed, yes it is. 14 

 MR. SURABIAN:  Okay.  And then I'll also 15 

direct your attention to Exhibit B, attached to 16 

the same document. 17 

 MR. LeGRANT:  Yes. 18 

 MR. SURABIAN:  And describe what this 19 

plan depicts. 20 

 MR. LeGRANT:  Okay.  This is a section.  21 

It's labeled "Building Section."  That runs the 22 
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length of the building.  On the far right is the 1 

M Street frontage, and then as one travels to the 2 

left, one sees the various levels of the 3 

building. 4 

 The first level of the building, which 5 

have labels, including the multi-story indoor 6 

parking garage, CB2 stock room, CB2 sales, 7 

extends to a large -- 8 

 MS. MILLER:  I'm sorry.  Could I 9 

interrupt for a second?  I'm not sure what you're 10 

looking at, referring to. 11 

 MR. SURABIAN:  It's Exhibit B. 12 

 MS. MILLER:  Exhibit B? 13 

 MR. SURABIAN:  Attached to the Statement 14 

of the Intervenor. 15 

 MS. MILLER:  Intervenors.  Thank you. 16 

 MR. LeGRANT:  Okay.  So the -- on the far 17 

left, there's heavy black line that depicts a 18 

retaining wall at the rear property line. 19 

 MR. SURABIAN:  And that level, it's 20 

identified on the plan as a roof level? 21 

 MR. LeGRANT:  Yes.  This very heavy black 22 
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line is labeled "roof level," and that forms the 1 

roof of those spaces I just noted previously 2 

below the garage, stock room, and sales areas. 3 

 MR. SURABIAN:  And is that level located 4 

above or below the grade of M Street? 5 

 MR. LeGRANT:  It is located above the 6 

level of M Street. 7 

 MR. SURABIAN:  By how far above grade? 8 

 MR. LeGRANT:  It looks like 9 

approximately, between 15 and 20 feet, measuring 10 

the grade point at the sidewalk of M Street. 11 

 MR. SURABIAN:  Okay.  And this plan 12 

depicts the elevator at issue? 13 

 MR. LeGRANT:  Yes.  So, in the left 14 

portion of the drawing, the labels above with 15 

arrows coming down in white, it shows a shadow 16 

relief.  It shows this elevator enclosure and a 17 

white canopy roof above. 18 

 MR. SURABIAN:  And you reviewed the 19 

building permit application for the construction 20 

of that, the enclosure for the elevator; is that 21 

correct? 22 
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 MR. LeGRANT:  That is correct. 1 

 MR. SURABIAN:  And you determined -- you 2 

state in your e-mail that you determined it to be 3 

a rooftop structure? 4 

 MR. LeGRANT:  I did. 5 

 MR. SURABIAN:  And what led you to that 6 

conclusion? 7 

 MR. LeGRANT:  Well, the -- in analyzing 8 

the structure, I looked at the Zoning Regulations 9 

as to how to classify this structure.  Honestly, 10 

initially, the allegation of the Appellant and 11 

their neighboring residents at the time, that was 12 

an accessory structure.  However, as I looked 13 

more in detail at that, I realized it is a 14 

rooftop elevator penthouse, because it sits on a 15 

roof. 16 

 And as I looked at the structure, the 17 

overall structure, because it goes into the 18 

hillside, I know there is a question as to 19 

whether is this really a roof, and I looked at 20 

the definition of roof in Webster's as to whether 21 

it, if I may quote -- 22 
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 [Pause.] 1 

 MR. LeGRANT:  Webster's, the roof is 2 

defined as the outside cover of a building or 3 

structure, including the roofing and all the 4 

materials and construction necessary to maintain 5 

the cover upon its walls or other support. 6 

 So this definitely encloses an area that 7 

is below that is part of a building.  So I 8 

concluded that it, indeed, is a roof level, as 9 

mentioned in -- or noted in several of the 10 

drawings as a roof/courtyard, and it seemed that 11 

it is most logical to classify it as a rooftop 12 

structure. 13 

 MR. SURABIAN:  And we saw earlier that 14 

the plat had the area labeled as a courtyard.  Is 15 

that significant to your zoning analysis? 16 

 MR. LeGRANT:  The term "courtyard" is not 17 

a defined term in the Zoning Regulations. 18 

 MR. SURABIAN:  And so if you were 19 

reviewing an area labeled "courtyard," how would 20 

you treat that in regards to zoning? 21 

 MR. LeGRANT:  Well, we have a -- we have 22 
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regulations regarding "courts," and the 1 

regulations regarding courts would set forth a 2 

minimum width, and in some cases if it was a 3 

closed court, it would be the area of that space 4 

as to whether it met the minimum requirements for 5 

a court. 6 

 MR. SURABIAN:  Okay.  And can a court 7 

exist on a roof? 8 

 MR. LeGRANT:  Yes, it can. 9 

 MR. SURABIAN:  And did you have -- have 10 

you ever visited the site? 11 

 MR. LeGRANT:  Yes, I have. 12 

 MR. SURABIAN:  And does this plan depict 13 

what you observed on site? 14 

 MR. LeGRANT:  Yes.  What's interesting 15 

and significant about the site is -- and it's 16 

somewhat unique in that it has a steep grade that 17 

on the M Street frontage is the building does 18 

meet -- the bottom level of the building does 19 

meet the grade. 20 

 At the rear of the site, the grade is 21 

actually above, or there's a retaining wall that 22 
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holds the grade behind this building.  I guess 1 

the properties fronting on Prospect, that's a 2 

grade higher. 3 

 Along Bank Street, if one can imagine 4 

Bank Street superimposed on this section, it 5 

would start at the rear and be a diagonal line 6 

down to the point, the measuring point at M 7 

Street. 8 

 Then on the other side, the properties 9 

that face on 33rd have those -- the residences 10 

have back yards that are below the retaining wall 11 

on the eastern property line of this structure. 12 

 MR. SURABIAN:  So if you are standing on 13 

the roof level, what is below your feet? 14 

 MR. LeGRANT:  It's garage and storage 15 

areas for this building. 16 

 MR. SURABIAN:  Then is it fair to say 17 

that that -- that area, that's the cover of the 18 

-- 19 

 MR. LeGRANT:  It is.  It is.  It forms a 20 

cover that shelters the spaces below. 21 

 MR. SURABIAN:  And what is -- the 22 
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allegation has been made that the elevator 1 

penthouse is an accessory structure or an 2 

accessory building, and what is that?  Can you 3 

explain? 4 

 MR. LeGRANT:  Well, certainly, an 5 

assertion has been made that this is an accessory 6 

building, and I was not able to conclude that is 7 

the case that is applicable here. 8 

 Typically, an accessory building is an 9 

independent structure, and it sits on grade.  10 

This is an extension of an existing structure.  11 

It's attached to the roof of this preexisting 12 

building, so it's -- and it functionally, 13 

obviously, acts as an elevator connecting to the 14 

level below.  So it's an extension of this 15 

building.  I cannot construe it to be a separate 16 

accessory structure. 17 

 MR. SURABIAN:  And did this -- did you 18 

observe when you were viewing the plans for this 19 

building, the issue with this building permit, 20 

that there were other existing features on top, 21 

on the roof level? 22 
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 MR. LeGRANT:  Yes, I did. 1 

 MR. SURABIAN:  What were those features? 2 

 MR. LeGRANT:  Going back to the 3 

isometric, which actually illustrates, this 4 

illustrates the condition prior to this material 5 

lift that is the subject of the appeal.  It 6 

clearly depicts the then-constructed ventilation 7 

shaft at the far corner of the site and then a 8 

mechanical penthouse, again, along the eastern 9 

property line. 10 

 MR. SURABIAN:  And are those features 11 

that are typically found on rooftops? 12 

 MR. LeGRANT:  They are. 13 

 MR. SURABIAN:  After you determined it 14 

was a rooftop structure, did you apply the 15 

regulations regarding rooftop structures to this? 16 

 MR. LeGRANT:  I did. 17 

 MR. SURABIAN:  And can you describe some 18 

of those regulations? 19 

 MR. LeGRANT:  Well, the key regulations 20 

are 770.6(b), which speak to the height 21 

limitation of the rooftop structure.  In the 22 
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subject case, the height is limited to 18-1/2 1 

feet.  My measurement of this structure is 17-1/2 2 

feet. 3 

 Now, it also says, those regulations says 4 

if it abuts an exterior wall, it's subject to a 5 

one-to-one setback. 6 

 MR. SURABIAN:  And did you conclude that 7 

this -- that the elevator structure abutted an 8 

exterior wall? 9 

 MR. LeGRANT:  It did not.  The "exterior 10 

wall" is not a term defined in the Zoning 11 

Regulations.  So since this Board decided Case 12 

17109, the Kalorama case, my office looks to that 13 

decision for guidance as to how we deem or 14 

classify walls as to whether they are exterior 15 

wall or not. 16 

 MR. SURABIAN:  And you were aware of that 17 

case when you reviewed this project? 18 

 MR. LeGRANT:  Yes.  I actually 19 

re-reviewed that case before making a decision on 20 

this permit. 21 

 MR. SURABIAN:  And are you familiar with 22 
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the property that was at issue in Appeal 17109? 1 

 MR. LeGRANT:  Yes, I am. 2 

 MR. SURABIAN:  And just briefly explain 3 

your analysis.  What is an exterior wall, as 4 

defined by that case? 5 

 MR. LeGRANT:  An exterior wall is a wall 6 

that faces public space or a required yard. 7 

 So, in applying it to the subject case, I 8 

looked to see along the easter property line if 9 

there was a public alley there.  Of course, there 10 

is not.  It's not adjacent to a public street nor 11 

a public alley. 12 

 So the next analysis is whether it's in a 13 

-- or if it triggers a required yard, and the 14 

side, there is side yard setback required for 15 

this structure in this subject C-2-A District. 16 

 MR. SURABIAN:  And the building walls of 17 

that, do they extend to the lot lines?  Is that 18 

it? 19 

 MR. LeGRANT:  They do. 20 

 MR. SURABIAN:  And did you conclude that 21 

the building walls were not set back from the 22 
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property line? 1 

 MR. LeGRANT:  Yes.  The existing building 2 

walls of the preexisting structure were not set 3 

back from the property line. 4 

 MR. SURABIAN:  And are you aware that the 5 

use of the roof for loading has been raised as an 6 

issue? 7 

 MR. LeGRANT:  Yes.  I read it in the 8 

Appellant's filing. 9 

 MR. SURABIAN:  And the plans that you 10 

reviewed or the scope of work that was proposed 11 

as part of this building application, did that 12 

call for the establishment of the roof as a 13 

loading area? 14 

 MR. LeGRANT:  No.  That -- the scope of 15 

this permit had to do with construction of this 16 

elevator lift on a rooftop that was serving a 17 

preexisting established loading area. 18 

 MR. SURABIAN:  And the loading use was 19 

represented as existing; is that -- 20 

 MR. LeGRANT:  That's correct. 21 

 MR. SURABIAN:  Okay.  And did the -- does 22 
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the scope of work as to the construction of the 1 

elevator, does that subject the property to any 2 

additional loading requirements under the 3 

regulations? 4 

 MR. LeGRANT:  No, it does not. 5 

 MR. SURABIAN:  And so is it fair to say 6 

that the scope of your analysis was as to the -- 7 

whether or not the construction of the penthouse 8 

was a matter-of-right construction? 9 

 MR. LeGRANT:  Right.  And at the 10 

conclusion of my analysis, I determined that this 11 

was an elevator penthouse structure on a roof, 12 

not subject to the setback from the edge of that 13 

roof, and therefore was allowed as a matter of 14 

right. 15 

 I proceeded then to sign off for the 16 

Zoning Division on the building permit. 17 

 MR. SURABIAN:  And you have reviewed the 18 

Appellant's filings in this case? 19 

 MR. LeGRANT:  I have. 20 

 MR. SURABIAN:  And are you aware that the 21 

Appellant has referred to Appeal 17538 regarding 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  262 

the Wardman Park Marriott? 1 

 MR. LeGRANT:  Yes, I have. 2 

 MR. SURABIAN:  And are you familiar with 3 

that case? 4 

 MR. LeGRANT:  Yes, I am. 5 

 MR. SURABIAN:  And is that -- based on 6 

your knowledge of that property, is that 7 

distinguishable from this case? 8 

 MR. LeGRANT:  Absolutely. 9 

 MR. SURABIAN:  And how so? 10 

 MR. LeGRANT:  Well, in that case, that 11 

structure was a truly underground structure.  It 12 

is below the surface, with the exception of, I 13 

believe, a small accessory or -- to allow vehicle 14 

entrance and exits, but it's -- there's -- it's 15 

covered with soil and grass and is a subterranean 16 

structure. 17 

 MR. SURABIAN:  And what was the structure 18 

in that case? 19 

 MR. LeGRANT:  A parking garage. 20 

 MR. SURABIAN:  And was there any element 21 

of that parking garage that was above grade? 22 
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 MR. LeGRANT:  Yes.  I believe it was just 1 

a portion for the -- to allow vehicles to enter 2 

and exist. 3 

 MR. SURABIAN:  Okay.  But no -- aside 4 

from the ingress and egress, there was no aspect 5 

-- 6 

 MR. LeGRANT:  No. 7 

 MR. SURABIAN:  No, okay. 8 

 I don't have any further questions. 9 

 CHAIRPERSON MOLDENHAUER:  Before the 10 

Board has any questions of either your witness, 11 

do you have any legal arguments that you'd like 12 

to present at this point? 13 

 MR. SURABIAN:  Yes, I do. 14 

 CHAIRPERSON MOLDENHAUER:  Okay. 15 

 MR. SURABIAN:  I'll just address the two 16 

-- the Appeal 17109, which is the Kalorama 17 

Citizens case. 18 

 You know, the holding in that case is 19 

specifically -- addresses the issue as to what is 20 

an exterior wall, and I can read the same 21 

provisions that the Appellant's counsel read.  22 
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And it states definitively that it's either 1 

abutting a street or an alley or it's set back 2 

from the property line, and the building walls 3 

for this building are not set back from the 4 

property line and do not abut a street or an 5 

alley.  And that has been the Zoning 6 

Administrator's application of that case since 7 

it's come out. 8 

 The issue is not whether it abuts a yard 9 

on a neighboring lot.  It's whether it abuts a 10 

yard on the same lot, and that's because they use 11 

the language of whether it's set back from the 12 

property line. 13 

 And while the Kalorama Citizens case 14 

concerns -- it's a row dwelling in that case.  15 

The holding wasn't limited in that regard, 16 

because the Board uses the term "property line." 17 

 And in that case, the Board specifically calls 18 

out that both the front and rear yard were 19 

considered, both the front and rear walls were 20 

considered exterior, and the reason being, on the 21 

front side, it faces a street, and then on the 22 
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rear of that property, there is a yard and then 1 

the property line.  And on the other side of the 2 

property line, there is an alley behind there. 3 

 And as for the Appeal 17538, as the 4 

Zoning Administrator testified, the Wardman Park 5 

case, that parking garage is below soil and 6 

grass.  It is truly a subterranean parking 7 

garage.  This is -- it is set into a hill, and 8 

there is a retaining wall at the rear, but it is 9 

above grade to the east, above grade to the 10 

south, and then Bank Street slips up.  So it is 11 

partially above grade to the west. 12 

 The Zoning Administrator was confronted 13 

with a rather unique property and applied the 14 

regulations in the most sensible way that he 15 

could, and that this is, in fact, a rooftop 16 

structure, as evidenced by the presence of the 17 

existing ventilation shaft and penthouse. 18 

 To say that this is an -- the elevator is 19 

somehow an independent building or accessory 20 

building, it's clearly not.  It's clearly 21 

attached to the main building.  It services the 22 
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main building, and it was -- so it was correctly 1 

deemed rooftop structure. 2 

 And that's the conclusion of my case. 3 

 CHAIRPERSON MOLDENHAUER:  Before we go 4 

into Board questions, I'll see if there's any 5 

cross-examination of the witness.  Ms. Miller? 6 

 MS. MILLER:  Yes, I have 7 

cross-examination. 8 

 Mr. LeGrant, would you define a roof 9 

edge? 10 

 MR. LeGRANT:  A roof edge?  Well, I would 11 

say simply a roof edge is a -- where a roof 12 

stops, where the supporting exterior wall of a 13 

roof stops, be that -- that would be the edge of 14 

a roof. 15 

 MS. MILLER:  And is that a term that's 16 

defined in the regulations, the Zoning 17 

Regulations? 18 

 MR. LeGRANT:  It is not. 19 

 MS. MILLER:  And would you define 20 

building wall? 21 

 MR. LeGRANT:  Building wall? 22 
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 MS. MILLER:  I believe that's the term 1 

that you've used. 2 

 MR. LeGRANT:  Well -- 3 

 MS. MILLER:  Am I correct?  I think that 4 

you were identifying some building walls on 5 

Intervenor's Exhibit B; is that correct? 6 

 MR. LeGRANT:  Yes. 7 

 MS. MILLER:  Okay.  What -- what is a 8 

building wall? 9 

 MR. LeGRANT:  Well, I would say that at 10 

the edge of the building, there can be a wall 11 

that forms the side of that building. 12 

 MS. MILLER:  Is that defined in the 13 

Zoning Regulations? 14 

 MR. LeGRANT:  It is not. 15 

 MS. MILLER:  And why is -- why do you use 16 

that term?  Why is that relevant to this case? 17 

 MR. LeGRANT:  Well, I believe it's 18 

relevant -- is we tried to classify the structure 19 

and apply the relevant regulations as to what 20 

distinguishes an area, a portion of the building. 21 

 MS. MILLER:  Do you look at the Zoning 22 
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Regulations in the definitions when you try to 1 

determine how to classify a structure? 2 

 MR. LeGRANT:  I look to the Zoning 3 

Regulations, and then if need be, I look to -- as 4 

directed by the Zoning Regulations, to Webster if 5 

need be. 6 

 MS. MILLER:  What's a rooftop courtyard? 7 

 MR. LeGRANT:  Well, again, that term is 8 

not defined, and I think -- 9 

 MS. MILLER:  That term is not defined in 10 

the Zoning Regulations; is that correct? 11 

 MR. LeGRANT:  A rooftop courtyard is not 12 

a term that's defined in the Zoning Regulations. 13 

 MS. MILLER:  So is that something that 14 

you came up with in this case? 15 

 MR. LeGRANT:  I don't think I came up 16 

with that.  I believe there were drawings labeled 17 

"rooftop courtyard," and as I testified earlier, 18 

the word "courtyard" is not a term, I believe, 19 

germane to the Zoning Regulations.  What is 20 

germane is terms such as "roof," terms such as 21 

"court." 22 
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 MS. MILLER:  And terms -- is "yard" 1 

relevant? 2 

 MR. LeGRANT:  Certainly. 3 

 MS. MILLER:  So would you say that 4 

previous to this structure being built that what 5 

existed here was a courtyard? 6 

 MR. LeGRANT:  Well, the -- previous to 7 

the subject structure, that the area was a 8 

courtyard, well, I would say it was a court. 9 

 Again, I think -- I don't believe the 10 

word "courtyard" is a term germane to the 11 

application of the Zoning Regulations, so I tried 12 

to distinguish that that term -- although many 13 

plans come in with lots of different terms, 14 

what's relevant are those terms that are 15 

regulated under the Zoning Regulations. 16 

 MS. MILLER:  Well, is a term that the 17 

Office of the Surveyor use relevant to the Zoning 18 

Regulations? 19 

 MR. LeGRANT:  It depends. 20 

 MS. MILLER:  On what? 21 

 MR. LeGRANT:  Depends on the term. 22 
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 MS. MILLER:  Okay.  Well, if we look at 1 

Exhibit -- Appellant's Exhibit No. D, the Office 2 

of Surveyor has identified the existing area that 3 

we're talking about in the context of whether 4 

it's a roof or a courtyard or a yard as a 5 

courtyard.  Is that relevant? 6 

 MR. LeGRANT:  Let me explain what this 7 

Exhibit D is.  This is a plat, and what happens 8 

with a plat is that the surveyor prepares the 9 

outlines of the lot in which the boundaries of 10 

that lot, as dimensions show.  In this case, it's 11 

record lot 79. 12 

 Then the Applicant fills in the details 13 

in a horizontal view of the aspects of the 14 

building and with various labels.  I see 15 

"existing building," "existing canopy above," and 16 

they used the label "existing courtyard," so that 17 

is a term that the Applicant added to the 18 

drawing. 19 

 MS. MILLER:  Okay.  It's a term the 20 

Applicant added and surveyor signs off on? 21 

 MR. LeGRANT:  Let me explain the 22 
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sequence.  The surveyor prepares the outline of 1 

the lot; in this case Lot 79.  Then the Applicant 2 

fills in the information and signs on the 3 

right-hand side, the signature of the owner or 4 

his agent attesting to the accuracy of the 5 

information depicted on the lot.  That's sort of 6 

the sequence, and that's the significance of what 7 

a plat represents. 8 

 MS. MILLER:  Is loading allowed on a 9 

roof? 10 

 MR. LeGRANT:  The loading in the subject 11 

case was preexisting. 12 

 MS. MILLER:  When the loading was 13 

preexisting, was this area determined to be a 14 

roof?  Is there any evidence of that? 15 

 MR. LeGRANT:  Well, I do not know if the 16 

-- I have not seen a drawing that's -- that 17 

labels this as a -- an area.  I don't believe it 18 

was labeled as an area as a roof or not.  It was 19 

my interpretation of the present state of the 20 

building that it's a roof. 21 

 MS. MILLER:  Okay.  Well, my question is, 22 
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is loading allowed on a roof? 1 

 MR. LeGRANT:  Well, the -- 2 

 MS. MILLER:  Under the Zoning 3 

Regulations. 4 

 MR. LeGRANT:  Okay.  And my answer to 5 

that is it's unclear in the Zoning Regulations 6 

whether loading is allowed on the roof.  The 7 

citations that you noted in your filing speak to 8 

the permitted areas loading. 9 

 In this particular case, the loading was 10 

preexisting.  It did not enter into my analysis 11 

of the -- of elevator penthouse. 12 

 MS. MILLER:  Well, I really didn't ask if 13 

it entered into your analysis, though that's 14 

interesting, but does it enter into your analysis 15 

now?  Is it allowed on a roof? 16 

 MR. SURABIAN:  I'm going to object to the 17 

question.  This is an appeal of a decision of the 18 

Zoning Administrator, and he's -- he testified as 19 

to what he approved in the permit, and that's 20 

what's being appealed.  And asking him to opine 21 

on loading requirements that aren't at issue 22 
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here, I don't think it's relevant to the case. 1 

 MS. MILLER:  If I could speak to that, he 2 

approved permits that were to -- for a structure 3 

to allow -- for the specific purpose of loading 4 

and delivery.  That's what this is for.  So it's 5 

very relevant. 6 

 If the purpose for which it's approved is 7 

not allowed under the Zoning Regulations, then 8 

that's part of our appeal.  Then it's relevant. 9 

 MR. SURABIAN:  He approved a rooftop 10 

structure as an elevator. 11 

 CHAIRPERSON MOLDENHAUER:  I think the 12 

issue is relevant.  I think that the potential 13 

phraseology of the question may be at issue in 14 

regards to whether or not Mr. LeGrant thought 15 

about that at the time or more a matter, as he's 16 

been qualified as an expert, his potential 17 

opinion in regards to this issue, which is 18 

potentially one of the issues that we're trying 19 

to deliberate on today. 20 

 So, if you'd like to rephrase the 21 

question, Ms. Miller, and then I believe, Mr. 22 
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LeGrant, you can answer. 1 

 MS. MILLER:  Okay.  The question to Mr. 2 

LeGrant, who is an expert in Zoning and also the 3 

Zoning Administrator for the District of Columbia 4 

in charge of enforcing the Zoning Regulations, is 5 

whether or not loading is allowed on a roof. 6 

 MR. SURABIAN:  And object.  The Zoning 7 

Administrator has answered that question. 8 

 CHAIRPERSON MOLDENHAUER:  I don't believe 9 

he has.  I hear another Board member indicating 10 

that she doesn't believe he has either, so I 11 

think we'd like to hear Mr. LeGrant's response to 12 

that.  Thank you. 13 

 MR. SURABIAN:  Okay. 14 

 MR. LeGRANT:  Well, again, as I noted, 15 

the Chapter 22 sets forth those areas of a -- 16 

those areas of a site and which are allowed for 17 

loading area within a building or areas on a lot 18 

out -- the specified areas of a lot. 19 

 A rooftop loading falls in neither of 20 

those categories.  Okay.  So it's neither within 21 

a building nor is it on areas of the lot that are 22 
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not occupied by a building.  So I do not know 1 

what the decision was in 1989 approving this as a 2 

loading area.  I do not question that, as I 3 

believe that's moot at this point, 20 years 4 

later. 5 

 As to whether a new application that was 6 

presented to me with rooftop loading, I would 7 

have to analyze that.  I would have to look at 8 

that to see if there's any other precedence to 9 

come to a decision as to whether it is or is not 10 

a permissible area for a loading space. 11 

 CHAIRPERSON MOLDENHAUER:  And I'm just -- 12 

I think I'm going to ask you a question just to 13 

make sure I understand what it is you're saying. 14 

 Under Section 2203.1, loading can be 15 

located either within a building or a structure, 16 

which you're saying it's not here. 17 

 MR. LeGRANT:  Right. 18 

 CHAIRPERSON MOLDENHAUER:  So then the 19 

section question is under (b) which is on an open 20 

area of a lot, and you're saying that the term 21 

"open area of a lot," is that within which a 22 
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building does not exist, so it could not be on a 1 

roof or on an area that has a below -- is that 2 

what you're saying?  It has to be an open area 3 

that doesn't have a structure on it?  I'm trying 4 

to understand your analysis of that term (b). 5 

 MR. LeGRANT:  To date, I have always 6 

looked at that, it's always been presented to me, 7 

as areas with no building underneath.  Okay.  It 8 

was on just a portion of the lot that's not 9 

occupied by buildings.  10 

 This particular case, the loading area, 11 

the preexisting loading area is on -- you can say 12 

generally it's on the lot, but it's on top of a 13 

building. 14 

 CHAIRPERSON MOLDENHAUER:  But that's not 15 

how you've interpreted it in the past? 16 

 MR. LeGRANT:  I've not been faced -- I've 17 

not been faced with the question of rooftop 18 

loading in any other application. 19 

 CHAIRPERSON MOLDENHAUER:  And I'm just 20 

trying to look at this.  Under (b)(3) where it 21 

says elsewhere on the lot, you still believe that 22 
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that would then be under the subsection of on an 1 

open area of the lot, and based on prior 2 

interpretation, it would be not where another 3 

building exists? 4 

 MR. LeGRANT:  I have usually looked at 5 

this -- or I have consistently, prior to this 6 

case, looked at this as an area not occupied by a 7 

building. 8 

 CHAIRPERSON MOLDENHAUER:  Ms. Miller, if 9 

you would like to continue?  Do you have any 10 

further questions? 11 

 MS. MILLER:  I just have a follow-up on 12 

that. 13 

 You looked at it as an area not occupied 14 

by a building.  Why don't you just look at the 15 

regulation and the definition to determine where 16 

you can load, which are cited in my statement?  I 17 

don't understand why you are going outside the 18 

regulations.  What's not clear about them? 19 

 MR. SURABIAN:  Objection.  I don't -- I'm 20 

not sure if that was a question. 21 

 CHAIRPERSON MOLDENHAUER:  I don't believe 22 
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that was a question either. 1 

 MS. MILLER:  That was a question.  I'm 2 

sorry.  And if you think it's out of order, let 3 

me know. 4 

 But the Zoning Administrator, I believe 5 

you had first looked to the regulations in order 6 

to make a judgment about a zoning question, and 7 

so my question was what's not clear about the 8 

regulation with respect to where zoning is 9 

allowed.  Why do you need -- in the regulations. 10 

 Why are you going beyond the regulations to 11 

determine?  What's not clear? 12 

 MR. SURABIAN:  Objection.  What's not 13 

clear about what?  I'm sorry.  I just don't -- if 14 

I don't understand it, I'm sure he's not 15 

understanding it. 16 

 MS. MILLER:  I'll pass on this for now. 17 

 CHAIRPERSON MOLDENHAUER:  Do you have any 18 

further questions? 19 

 MS. MILLER:  Yes. 20 

 CHAIRPERSON MOLDENHAUER:  Okay. 21 

 MS. MILLER:  I do. 22 
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 Could you identify what you're referring 1 

to as the exterior walls in this case and why 2 

they're the exterior walls for your analysis with 3 

respect to 17109? 4 

 MR. LeGRANT:  Well, looking at Exhibit D, 5 

the plat, I would say the exterior walls of this 6 

building -- 7 

 MR. SURABIAN:  Well, objection.  Just to 8 

-- there's a mischaracterization of the Zoning 9 

Administrator's testimony.  I don't think he's 10 

identified any exterior walls. 11 

 MS. MILLER:  Oh, there are no exterior 12 

walls here? 13 

 MR. SURABIAN:  That's not what I've said. 14 

 He hasn't identified any in his testimony. 15 

 MS. MILLER:  What were the walls then 16 

that you were talking about on the northeast 17 

corner or something?  Building walls? 18 

 MR. LeGRANT:  Okay.  Your question is how 19 

-- what are the walls at the northeast corner of 20 

this site? 21 

 MS. MILLER:  I thought that you had 22 
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identified them as exterior walls, and your 1 

counsel said you didn't.  So could you tell me 2 

what those walls are and how they were pertinent 3 

to your analysis? 4 

 MR. LeGRANT:  Well, I believe I testified 5 

that they're not exterior walls at the northeast 6 

corner.  I used the term "building walls." 7 

 MS. MILLER:  Building wall, okay. 8 

 MR. LeGRANT:  To distinguish that from an 9 

exterior wall, because it's a wall that's along 10 

the property line that does not -- is not 11 

qualified as an exterior wall, given my analysis 12 

of 17109 and the Zoning Regulations. 13 

 MS. MILLER:  So how high are these walls? 14 

 I'm not sure what you're talking about. 15 

 MR. LeGRANT:  How high? 16 

 MS. MILLER:  Yeah.  Are they related to 17 

the space underground, or are they above ground? 18 

 MR. LeGRANT:  Because the grade varies 19 

along the eastern side, I believe as you're 20 

client noted, they're approximately, I guess, 9 21 

feet or so above the adjacent grade, the rears of 22 
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those houses to the east. 1 

 MS. MILLER:  Okay.  And how about on the 2 

other side, the north? 3 

 MR. LeGRANT:  On the north, my 4 

observation, my review of the plans and the 5 

observations during my site visit is that the 6 

properties that front along Prospect are at a 7 

higher grade along that northern retaining wall. 8 

 MS. MILLER:  Oh, it's a retaining wall.  9 

Okay. 10 

 And how high is the retaining wall? 11 

 MR. LeGRANT:  Above the roof level, I 12 

believe there was about -- I think it was 6, 6 to 13 

7 feet. 14 

 MS. MILLER:  Were you aware of the 15 

Board's decision in 17538 when you made your 16 

decision in this case? 17 

 MR. LeGRANT:  Not prior to my decision. 18 

 MS. MILLER:  When you made your choice 19 

between whether this structure was an accessory 20 

building or a roof structure, did you consider 21 

the intent and purpose of the Zoning Regulations? 22 
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 MR. LeGRANT:  Well, I look to the intent 1 

and purpose of the Zoning Regulations throughout 2 

my decisions.  So, in this particular case, as 3 

I've testified, the subject structure was best 4 

classified as an elevator penthouse. 5 

 MS. MILLER:  And do you think it's a 6 

significant fact -- well, no.  Let me ask you 7 

this. 8 

 What material is the courtyard, that I 9 

might call it or you might call it a roof?  What 10 

material is that? 11 

 MR. LeGRANT:  It looked like a -- like a 12 

concrete paver. 13 

 MS. MILLER:  Is that roofing material? 14 

 MR. LeGRANT:  It is in this case. 15 

 MS. MILLER:  Is it roofing material under 16 

the Zoning Regulations? 17 

 MR. LeGRANT:  We don't have a term in the 18 

Zoning Regulations that defines "roofing 19 

material." 20 

 MS. MILLER:  And what did you look to 21 

then for your decision as to what constitutes 22 
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roofing material if you did look at that? 1 

 MR. LeGRANT:  I believe, as I noted, the 2 

analysis was whether this constituted a roof, and 3 

that the -- it is a roof which sheltered a 4 

portion of the building below it, and I see in 5 

the plans that come before me, many, many types 6 

of roofs, green roofs, all sorts of materials, 7 

but that is a Building Code issue as to the 8 

adequacy of the materials on a roof for Building 9 

Code purposes, I guess. 10 

 MS. MILLER:  Do you look at other cases, 11 

zoning cases, to determine whether something is a 12 

roof or not? 13 

 MR. LeGRANT:  If -- yes.  if there are -- 14 

it was relevant to my decision, I look at other 15 

cases.  I look at Board cases or other precedents 16 

the office may have approved. 17 

 MS. MILLER:  In determining that it was 18 

better to decide that this was a roof structure 19 

instead of an accessory building, I think you 20 

said something like you thought that this was 21 

attached to the -- this structure was attached to 22 
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the main building.  Is that correct? 1 

 MR. LeGRANT:  Yes. 2 

 MS. MILLER:  Is that somewhere in the 3 

Zoning Regulations as to what is an accessory 4 

building? 5 

 MR. LeGRANT:  We have a definition of 6 

accessory building.  As I noted earlier, I look 7 

at accessory buildings as separate, distinct 8 

structures.  I don't think the Zoning Regulations 9 

speak to how a structure, an accessory structure 10 

or a structure is independent of a main 11 

structure.  I believe that just has to be a given 12 

in the analysis of if you have an accessory 13 

structure, which I consider a detached accessory 14 

structure, whether it's relationship to a main 15 

structure is relevant. 16 

 MS. MILLER:  So I think I heard you say 17 

that you know there are all different types of 18 

roofs, green roofs, asphalt.  I don't know, 19 

whatever.  So, if there are all different types 20 

of roofs, then the fact that the roof in 17538 21 

happened to have been soil or whatever and this 22 
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one happened to be pavement, why would that be 1 

significant? 2 

 MR. LeGRANT:  I think in 17538, the 3 

determination was whether there was a 4 

subterranean structure, and so that's what I 5 

believe the relevance of that case was. 6 

 MS. MILLER:  I have no further questions. 7 

 CHAIRPERSON MOLDENHAUER:  Ms. Batties, do 8 

you have any cross-examination questions? 9 

 MS. BATTIES:  Yes.  I just have a few 10 

questions for the Zoning Administrator. 11 

 When you reviewed the permit plans for 12 

the elevator, did you know that there were -- or 13 

did you see that there was a ventilation shaft 14 

and a mechanical penthouse on this level of the 15 

building? 16 

 MR. LeGRANT:  I did. 17 

 MS. BATTIES:  And did those structures 18 

weigh into your determination that this is the 19 

roof of the building? 20 

 MR. LeGRANT:  There was evidence that 21 

there was previously approved rooftop structures 22 
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that were preexisting to this application. 1 

 MS. BATTIES:  And is it unusual for there 2 

to be courts at the roof, on the roof of a 3 

building, or courts to be set on a roof of a 4 

building? 5 

 MR. LeGRANT:  Actually, in multi -- 6 

buildings with different levels such as this, no. 7 

 There is -- there is often courts existing at 8 

one roof level before you go up to a next roof 9 

level. 10 

 MS. BATTIES:  And since this issue has 11 

been pushed by the Appellant, is there anything 12 

in the regulations that would prohibit loading on 13 

this area of the building? 14 

 MR. LeGRANT:  As I said, I think I've 15 

answered previously, the loading was preexisting 16 

to the application before me. 17 

 MS. BATTIES:  I have nothing further. 18 

 CHAIRPERSON MOLDENHAUER:  I'll open up 19 

the questions to any Board members. 20 

 MR. TURNBULL:  Thanks, Madam Chair. 21 

 Mr. LeGrant? 22 
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 MR. LeGRANT:  Yes. 1 

 MR. TURNBULL:  I was going to say "good 2 

afternoon," but I guess it's really "good 3 

evening" now. 4 

 MR. LeGRANT:  Good evening. 5 

 MR. TURNBULL:  Continuing on with the 6 

question, the line of questioning by Ms. Batties, 7 

we're looking at the existing condition, which 8 

was 20 years old. 9 

 MR. LeGRANT:  Yes. 10 

 MR. TURNBULL:  Do you know if that was 11 

built matter of right, or did that come before 12 

this Board? 13 

 MR. LeGRANT:  I have not found a -- 14 

 MR. TURNBULL:  Someone is nodding.  One 15 

of your colleagues is nodding up and down. 16 

 MR. LeGRANT:  Oh, okay. 17 

 MR. TURNBULL:  So it looks like it was 18 

matter of right. 19 

 So you looked at the existing conditions 20 

and looked at that, what we're calling the rear 21 

line, the rear property line of the building, and 22 
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basically continuing on with that theme, that's 1 

part of how you looked at this also then, from 2 

the existing standpoint of allowing another 3 

rooftop structure to be built? 4 

 MR. LeGRANT:  Yes.  The -- 5 

 MR. TURNBULL:  I mean, you could phrase 6 

it better.  I mean, I'm trying -- I'm putting 7 

words in your mouth.  I didn't mean -- 8 

 MR. LeGRANT:  Well, that -- 9 

 MR. TURNBULL:  I'm just trying to 10 

understand exactly how you looked at this. 11 

 MR. LeGRANT:  Okay.  Again, the -- as the 12 

structure is set into the hillside, the 13 

classification of this area, it drives -- it 14 

drove my analysis and the ultimate permit 15 

approval as to whether this area, courtyard, 16 

loading, court, whatever, how -- what -- what 17 

best it's classified as.  Given my analysis, I 18 

hopefully clearly represented it became clear to 19 

me that it was a roof that allowed me then to go 20 

to the next step of the analysis of regulated as 21 

a rooftop structure. 22 
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 MR. TURNBULL:  Okay.  I guess in looking 1 

at this, the only one question that -- it's kind 2 

of a -- you're driven to Section 770, and then 3 

that brings you back to 411.  And under 411, 4 

411.3 talks about this shall harmonize with the 5 

main structure in architectural character, 6 

material, and color.  It's hard to describe what 7 

the existing building is, although if you look at 8 

the office, there's brick. 9 

 And then the only other thing is the 10 

residence.  I mean, how did you allow, when you 11 

looked at the siding and the context of what was 12 

being put in -- how did you feel that related to 13 

allowing -- giving your approval on it? 14 

 MR. LeGRANT:  Well, one of the things I 15 

observed on this site, as I recall the 16 

application, was how the -- this additional 17 

rooftop elevator penthouse is being situated 18 

vis-a-vis the two previous existing structures. 19 

 The material is painted to match.  My 20 

site visit, when I went out there to look at it, 21 

it appears to be a uniform color, so that was one 22 
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aspect here of harmonizing that with the existing 1 

structures. 2 

 MR. TURNBULL:  I'm not sure if the 3 

existing ones are brick or block. 4 

 MR. LeGRANT:  I believe they're concrete 5 

block. 6 

 MR. TURNBULL:  Concrete block. 7 

 So your feeling was that the horizontal 8 

ribbed siding was a compatible -- I mean, at 9 

least a little bit better or whatever than -- 10 

 MR. LeGRANT:  Yes. 11 

 MR. TURNBULL:  -- what was there? 12 

 MR. LeGRANT:  Yes. 13 

 MR. TURNBULL:  Okay, thank you. 14 

 VICE-CHAIRPERSON SORG:  Madam Chair, I 15 

have a -- hmm, registered -- a couple of 16 

questions. 17 

 The first question that Mr. Turnbull 18 

asked was about the, you know, mechanical housing 19 

and the garage ventilation, and my understanding 20 

of his question, you know, was, you know, did 21 

that, you know, play into your definition of the 22 
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courtyard, yard, whatever you want to call it, 1 

that's under discussion as a roof.  And you've 2 

said yes, correct? 3 

 MR. LeGRANT:  Yes, that's correct. 4 

 VICE-CHAIRPERSON SORG:  But are any of 5 

the -- when you -- as has been mentioned, the 6 

definition of roof is not, of course, in the 7 

Zoning Regulations but is in Webster's.  Are any 8 

of those structures, the presence of those 9 

structures, the definition in Webster's? 10 

 MR. LeGRANT:  You're asking if the terms 11 

described in those structures are in Webster's? 12 

 VICE-CHAIRPERSON SORG:  Sure. 13 

 MR. LeGRANT:  I imagine they probably 14 

are.  I did not look up the Webster's definitions 15 

of those. 16 

 VICE-CHAIRPERSON SORG:  Of a roof. 17 

 MR. LeGRANT:  Well, for roof, but not 18 

rooftop, mechanical -- if that's your question. 19 

 VICE-CHAIRPERSON SORG:  I guess I'm not 20 

asking my question very well.  Okay.  Let me ask 21 

my question again, because I don't think anybody 22 
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understood it so far. 1 

 The question is, if you have to look at 2 

Webster's for the definition of a roof -- right? 3 

 Is that correct? 4 

 MR. LeGRANT:  That's correct. 5 

 VICE-CHAIRPERSON SORG:  That's what you 6 

did? 7 

 MR. LeGRANT:  Right. 8 

 VICE-CHAIRPERSON SORG:  But then you also 9 

testified that the presence of the mechanical 10 

housing in the garage, ventilation, helped you to 11 

define these -- area as a roof, why is that?  Is 12 

that because they are typically found there?  Is 13 

that because it's in the definition? 14 

 MR. LeGRANT:  Well, because they're 15 

typically found there.  In reviewing other 16 

applications, it's very common to have mechanical 17 

equipment and ventilation shafts at the roof 18 

level. 19 

 VICE-CHAIRPERSON SORG:  Okay, that's 20 

fair. 21 

 But then I go back to the question of 22 
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loading, and as has been sort of discussed around 1 

-- you know, you said that 2203.1 was a little 2 

bit difficult to sort of figure out with regard 3 

to this property.  But is loading something that 4 

you typically find on a roof? 5 

 MR. LeGRANT:  This -- I believe this is 6 

the first case that I've seen loading on a roof. 7 

 VICE-CHAIRPERSON SORG:  Okay.  And along 8 

the same line, in the regulations dealing with 9 

loading in this area and 2203.1, it calls out on 10 

an open area of the lot or elsewhere on the lot, 11 

correct? 12 

 MR. LeGRANT:  Correct. 13 

 VICE-CHAIRPERSON SORG:  So, in your 14 

estimation as the Zoning Administrator, do you 15 

think that elsewhere on the lot could be -- that 16 

on the lot could be on a roof? 17 

 MR. LeGRANT:  I guess it could be, yes. 18 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 19 

 MR. TURNBULL:  Madam Chair, I just have 20 

-- there is nothing in the Zoning Regs that says 21 

you can't have loading on a roof. 22 
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 MR. LeGRANT:  Not that I'm aware of. 1 

 MR. TURNBULL:  There is nothing -- okay. 2 

 MS. BATTIES:  Can I dare to -- 3 

 CHAIRPERSON MOLDENHAUER:  I think right 4 

now we're actually in Board questions. 5 

 MS. BATTIES:  Okay. 6 

 CHAIRPERSON MOLDENHAUER:  Go ahead, Ms. 7 

Sorg.  Sorry. 8 

 VICE-CHAIRPERSON SORG:  So, unrelated to 9 

the loading question now, I have a couple of 10 

other ones.   If you're standing in 11 

the garage that is behind the store and behind 12 

the storage room, are you standing underground? 13 

 MR. LeGRANT:  Well, in -- you say 14 

standing on the ground.  In relation to some 15 

aspects of the grade, you would be below the 16 

ground level.  In relation to the rear of this 17 

property, yes.  In relation to the front of the 18 

property, no. 19 

 VICE-CHAIRPERSON SORG:  Okay.  If you are 20 

standing under -- in front of the opening of the 21 

elevator in the garage, are you standing 22 
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underground? 1 

 MR. LeGRANT:  I would say you're mostly 2 

underground from the Bank Street elevation. 3 

 VICE-CHAIRPERSON SORG:  Hmm, somehow not 4 

totally satisfying as an answer. 5 

 [Laughter.] 6 

 MR. SURABIAN:  What about on the east 7 

side? 8 

 MR. LeGRANT:  On the east side, I don't 9 

believe you would be, because the grade -- it's 10 

another -- it's not a uniform plane across the 11 

frontage of M Street.  So, at the Bank Street 12 

side, I believe -- I'm not 100-percent sure, but 13 

I believe you would be above the grade, probably 14 

above the grade of those, those -- the back yards 15 

of the houses that faced on 33rd. 16 

 MR. SURABIAN:  How far is the elevator 17 

from Bank Street, just so the Board knows? 18 

 MR. LeGRANT:  I would say it's probably 19 

about 120 feet. 20 

 VICE-CHAIRPERSON SORG:  I'm a little -- 21 

 CHAIRPERSON MOLDENHAUER:  Are you saying 22 
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the grade from Bank to 33rd is different?  The 1 

grade between Bank and 33rd is different? 2 

 MR. LeGRANT:  If -- 3 

 CHAIRPERSON MOLDENHAUER:  Do they both go 4 

up at the same elevational level, or do they go 5 

up at a different grading? 6 

 MR. LeGRANT:  I believe they go up at 7 

different levels. 8 

 CHAIRPERSON MOLDENHAUER:  Okay.  So-- 9 

 VICE-CHAIRPERSON SORG:  Like a mountain, 10 

would you say? 11 

 CHAIRPERSON MOLDENHAUER:  I'm just. 12 

 VICE-CHAIRPERSON SORG:  No, I'm -- 13 

 CHAIRPERSON MOLDENHAUER:  No, yeah.  I'm 14 

just trying to understand. 15 

 So there's a difference not just between 16 

the north, the south.  There's also a difference 17 

between the east and the west -- 18 

 MR. LeGRANT:  Yes. 19 

 CHAIRPERSON MOLDENHAUER:  -- the 20 

grading-wise? 21 

 MR. LeGRANT:  Yes. 22 
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 CHAIRPERSON MOLDENHAUER:  Okay. 1 

 Sorry.  Go ahead, Ms. Sorg.  I'm just 2 

trying to -- 3 

 VICE-CHAIRPERSON SORG:  But not to beat a 4 

dead horse here, but if I'm carrying my, you know 5 

-- I don't know -- you know, wire wastebasket 6 

that I just bought from CB2 across the threshold 7 

of the elevator, am I underground? 8 

 MR. LeGRANT:  Well, first, as I 9 

understand it from the elevator, this is not 10 

permitted for any customer access.  This is for 11 

staff only. 12 

 That being said -- 13 

 VICE-CHAIRPERSON SORG:  Okay.  Thank you. 14 

 CHAIRPERSON MOLDENHAUER:  I think it was 15 

a hypothetical situation. 16 

 MR. LeGRANT:  If you look from the Bank 17 

Street side,  you're probably below the level of 18 

-- you're below grade level if you look from -- 19 

 MR. SURABIAN:  You're standing on top of 20 

the roof, right?  Is that your question? 21 

 VICE-CHAIRPERSON SORG:  No, I'm in the 22 
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garage. 1 

 MR. LeGRANT:  In the garage. 2 

 MR. SURABIAN:  Oh, you're in the garage. 3 

 Okay, I'm sorry. 4 

 MR. LeGRANT:  So, yeah, from the Bank 5 

Street side, I think you'd be below the level of 6 

the grade, but from the eastern property line 7 

side level, I think you'd be -- I'm not 8 

100-percent sure, but I think you'd probably be 9 

-- you might be above grade. 10 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 11 

 And just one other question to clarify 12 

something that I think you said -- and you tell 13 

me if this was correct in how I'm understanding 14 

your testimony, and you're saying that the 15 

courtyard is above the adjacent grade of the -- 16 

the yards that are facing 33rd Street? 17 

 MR. LeGRANT:  Yes. 18 

 VICE-CHAIRPERSON SORG:  Okay.  And one 19 

final question, with regard to the rooftop 20 

setback question, I'm going chronologically 21 

backwards.  So, in your -- is it correct to say 22 
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that if the -- if a roof structure abuts a yard 1 

-- is on a property -- on top of a building which 2 

is built to the property line which abuts a rear 3 

yard on an adjacent property, that does not 4 

require a setback? 5 

 MR. LeGRANT:  That's correct. 6 

 VICE-CHAIRPERSON SORG:  Okay, thank you. 7 

 MR. JORDAN:  In the interim, if I can ask 8 

a quick question.  Is it my understanding that 9 

you're saying that it's irrelevant what grade 10 

this structure is on? 11 

 MR. LeGRANT:  You're asking if it's 12 

relevant or -- 13 

 MR. JORDAN:  In your determination. 14 

 MR. LeGRANT:  Well, the -- in my 15 

determination towards whether there was a roof, I 16 

walked through the analysis is this a building, 17 

is this an area that is covered.  I guess it's 18 

relevant that the structure is not entirely below 19 

garde. 20 

 MR. JORDAN:  It would make a 21 

determination if it was entirely below grade.  It 22 
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would have an effect? 1 

 MR. LeGRANT:  I think it would affect the 2 

analysis. 3 

 MR. JORDAN:  So you took into 4 

consideration the fact that it was not all below 5 

grade.  Is that what I am understanding? 6 

 MR. LeGRANT:  Yes. 7 

 MR. JORDAN:  And how does that -- if it 8 

was all below, what would be your result? 9 

 MR. LeGRANT:  Well, if it was all below 10 

grade, then the question is whether there is a 11 

roof there.  I guess for an underground 12 

structure, there's many aspects of zoning that 13 

then would not come into play.  There's no 14 

setbacks to analyze.  There's no building height 15 

to analyze that doesn't occupy the lot. 16 

 Truthfully, I didn't look -- I did not 17 

look at this building and imagine it as being a 18 

completely underground structure.  I looked at 19 

this as a structure that is a building with a 20 

roof that has, of course, varying grade. 21 

 MR. JORDAN:  How much above grade -- how 22 
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much of the building has to be above grade to be 1 

relevant to you? 2 

 MR. LeGRANT:  The guidance in the Code 3 

tells us that structures of 4 feet or greater or 4 

less than 4 feet above grade in Chapter 25 are 5 

exempt from yard setback and lot occupancy 6 

requirements, so that's a measure that we use as 7 

to help distinguish whether a structure is 8 

subterranean, underground, versus an above-ground 9 

structure. 10 

 CHAIRPERSON MOLDENHAUER:  Did you do that 11 

analysis here to determine whether this was more 12 

than 4 feet above grade to determine whether it 13 

was a subterranean structure? 14 

 MR. LeGRANT:  It's obviously a structure, 15 

at its measuring point on M structure, above 16 

grade, so I did not go any further to further 17 

analyze to think -- or to analyze it as a 18 

subterranean structure. 19 

 CHAIRPERSON MOLDENHAUER:  Okay.  Can I 20 

ask you a question?  I want to look at -- it's 21 

just easier to start off with.  This is 22 
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Appellant's Exhibit E, which is the CB2 1 

architectural plans. 2 

 MR. LeGRANT:  E as in -- 3 

 CHAIRPERSON MOLDENHAUER:  E as an 4 

"Edwards," the architectural plans for CB2. 5 

 MR. LeGRANT:  Okay. 6 

 CHAIRPERSON MOLDENHAUER:  Going to Plan 7 

A-002. 8 

 And now looking at the second floor, 9 

which is Section 2 of this plan -- 10 

 MR. LeGRANT:  yes. 11 

 CHAIRPERSON MOLDENHAUER:  -- starting on 12 

the top left-hand corner of the plan, which is 13 

the Bank Street loading driveway. 14 

 MR. LeGRANT:  Yes. 15 

 CHAIRPERSON MOLDENHAUER:  Is that portion 16 

of the driveway -- is that considered a roof in 17 

your evaluation? 18 

 MR. LeGRANT:  It's -- as I understand it 19 

-- 20 

 CHAIRPERSON MOLDENHAUER:  I'm just trying 21 

to understand the analysis all the way through to 22 
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that. 1 

 MR. LeGRANT:  Okay.  As I understand it, 2 

that loading driveway sits upon the top of the 3 

garage, and therefore, it would be a portion of 4 

the roof. 5 

 CHAIRPERSON MOLDENHAUER:  Okay.  So then 6 

this entire -- this entire loading driveway, 7 

which I think earlier you said was something like 8 

120 feet, to then potentially this elevator 9 

structure, you consider that entire driveway a 10 

roof structure -- or a roof?  Sorry. 11 

 MR. LeGRANT:  Yes. 12 

 CHAIRPERSON MOLDENHAUER:  Even though, I 13 

mean, at the entrance point of that, it's on 14 

grade? 15 

 MR. LeGRANT:  Well -- 16 

 CHAIRPERSON MOLDENHAUER:  And when you 17 

drove onto it, you're driving -- I'm just trying 18 

to understand this, looking at -- 19 

 MR. LeGRANT:  I guess at some point, 20 

there may be a break between soil retained -- I 21 

did not look at a horizontal section running 22 
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along the width of that property along the rear. 1 

 It's -- what I think is relevant is does that 2 

surface go over a space underneath, a usable 3 

portion of the building underneath.  Perhaps at 4 

certain distance, it's simply on the ground, and 5 

then it switches to if you drill a hole, you'd 6 

find a garage underneath. 7 

 CHAIRPERSON MOLDENHAUER:  Okay.  Then 8 

looking at the floor plan, I guess, to the left, 9 

what is underneath of that section? 10 

 MR. LeGRANT:  Well, it's labeled as the 11 

parking garage. 12 

 CHAIRPERSON MOLDENHAUER:  And this is me 13 

being a lawyer, not an architect.  So I'm just -- 14 

I'm dumb in that regard. 15 

 The column poles by the word "parking 16 

garage" are actually solid, and why are the 17 

column poles over on that left-hand corner by 18 

Banks not solid?  Is that indicating that that's 19 

not a usable area, or is there a difference 20 

there? 21 

 MR. LeGRANT:  The -- it's -- I'm not sure 22 
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of that, of that space, that -- 1 

 CHAIRPERSON MOLDENHAUER:  An architect on 2 

the Board is saying it might be crawlspace.  Is 3 

that sometimes how it's identified or -- 4 

 MR. LeGRANT:  There's a residence above 5 

-- there's a residential use, a portion of that 6 

is above that, and then a portion of it is the -- 7 

covered apparently by the driveway. 8 

 [Pause.] 9 

 CHAIRPERSON MOLDENHAUER:  I don't have 10 

any other questions at this time.  Do any other 11 

Board members have questions? 12 

 [No audible response.] 13 

 CHAIRPERSON MOLDENHAUER:  At this time, 14 

I'll turn -- is there any redirect? 15 

 MR. LeGRANT:  I would beg the Board 16 

perhaps for a short break. 17 

 CHAIRPERSON MOLDENHAUER:  I want to know, 18 

is there any redirect? 19 

 MR. SURABIAN:  No redirect. 20 

 CHAIRPERSON MOLDENHAUER:  There's no 21 

redirect.  Okay. 22 
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 So then right now we would then ben 1 

turning to the Intervenor's case.  Ms. Batties, 2 

how many witnesses do you have to present? 3 

 MS. BATTIES:  I have just one witness. 4 

 CHAIRPERSON MOLDENHAUER:  Just one 5 

witness.  And what's your estimated time that 6 

you'll take? 7 

 MS. BATTIES:  I will try to do it within 8 

the 20 -- almost 27 minutes left on the clock, 9 

but I will condense my -- what -- my original 10 

presentation as much as possible in the interest 11 

of time. 12 

 CHAIRPERSON MOLDENHAUER:  Okay.  Then why 13 

don't we just take a quick 5-minute break.  We'll 14 

come back.  We'll try to then wrap everything up. 15 

 Thank you. 16 

 [Recess taken from 5:30 p.m. to 5:37 17 

p.m.] 18 

 CHAIRPERSON MOLDENHAUER:  Okay.  I 19 

believe we're back, and we'll start, allow the 20 

Intervenors to start their case. 21 

 MS. BATTIES:  Hi.  Good evening.  Again, 22 
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Leila Batties with the law firm of Holland & 1 

Knight on behalf of CB2. 2 

 I do want to introduce two people behind 3 

me, Ms. Victoria Donati, who is the General 4 

Counsel of Euromarket Designs, Inc., CB2's parent 5 

company, as well as Mr. Anthony Garippo, who is 6 

the Senior Managing Director of Architecture and 7 

Construction for Crate and Barrel, which is CB2's 8 

sister store. 9 

 I'll start by saying that we agree with 10 

the analysis and the determination by the Zoning 11 

Administrator, and that is that the elevator at 12 

issue is on a roof, is a roof structure.  It's on 13 

the roof of the building.  It is not located 14 

along any exterior walls of this building, and 15 

therefore, it's not required to be set back from 16 

the property lines. 17 

 This has been his consistent and repeated 18 

interpretation and application of this section of 19 

the regulations, and it has been upheld by this 20 

Board in the Kalorama case. 21 

 In their pleadings, the Appellants argue 22 
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first that the elevator is not located on the 1 

roof of the building, and therefore, the Zoning 2 

Administrator erred in concluding that the 3 

elevator is a roof structure. 4 

 They also argue that even if the elevator 5 

is a rooftop structure, the Zoning Administrator 6 

erred in concluding that it did not have to be 7 

set back from the building walls and the north 8 

and east property lines. 9 

 Third, they argue if this level of the 10 

building is a roof, then the Zoning Regulations 11 

do not allow the required loading on this portion 12 

of the building. 13 

 And finally, they argue that the elevator 14 

is an accessory building that must comply with 15 

Section 2500 of the Zoning Regulations. 16 

 Our response to these arguments are as 17 

follows.  The Zoning Administrator was actually 18 

correct in determining that the surface and level 19 

of the roof is a building, as that term is 20 

generally described in the dictionary and applied 21 

in the zoning context.  It provides the exterior 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  309 

cover of the lower floor of the building below.  1 

There is no other reasonable or logical 2 

conclusion, and nothing about the other aspects 3 

of this area of the building, whether it serves 4 

as a court or for loading.  None of those aspects 5 

really change the fact that this is the roof of 6 

the building. 7 

 Because the elevator sits on the roof of 8 

the building and it is one of the structures that 9 

is specifically provided for in Section 770.6 and 10 

411 of the Zoning Regulations, which is entitled 11 

"Roof Structures," the Zoning Administrator was 12 

correct in determining that the elevator is a 13 

roof structure. 14 

 Actually, as has been discussed by the 15 

Zoning Administrator, the elevator is only one of 16 

three roof structures at this level of the 17 

building.  There is the garage ventilation shaft 18 

at the northeast corner of the building, and 19 

there is the mechanical penthouse along the east 20 

wall of the building to the south of the 21 

elevator.  Both of those structures are 22 
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constructed to the property lines.  In fact, the 1 

mechanical penthouse abuts the adjacent building 2 

at the corner of 33rd and M Street, which is 3 

exactly what is contemplated in the Kalorama 4 

case, and the ventilation shaft abuts the 5 

Appellant's rear property line. 6 

 Which leads to and supports the 7 

Intervenor's last point, that these roof 8 

structures, the ventilation shaft, the penthouse, 9 

and the elevator at issue, are constructed flush 10 

with the north and east walls of the building, 11 

which are not considered exterior walls under the 12 

Zoning Regulations, and that has been 13 

acknowledged and upheld by this Board in the 14 

appeal of the Kalorama Citizens Association. 15 

 In Kalorama, the Board wrote, quote, the 16 

term "exterior walls" has not been interpreted to 17 

apply to a side wall constructed to the lot line 18 

of an abutting property. 19 

 Accordingly, what distinguishes an 20 

exterior wall for zoning purposes is not whether 21 

it is exposed to the elements, but whether it is 22 
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set back from a property line.  In this case, the 1 

north and east walls of the building are not set 2 

back from the respective property lines, and 3 

therefore, they're not exterior walls.  And as 4 

such, the Zoning Administrator was correct in 5 

determining that the elevator, just as the garage 6 

ventilation shaft, just as the mechanical 7 

penthouse, is not required to be set back from 8 

the building walls. 9 

 The Appellant's claim that the elevator 10 

is not a roof structure, but it is actually an 11 

accessory building, because it has the structural 12 

elements of the building, a roof and column 13 

supported by walls, but in their argument, the 14 

Appellants fail or fall short of mentioning that 15 

the elevator structure is connected to the floor 16 

below and is part of the main building.  As such, 17 

it cannot be a separate and accessory building. 18 

 This conclusion is supported by Appeal 19 

No. 17538, which has been discussed at length 20 

here, and that's the Wardman Park Marriott Hotel 21 

case.  I just want to say I think some of that 22 
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discussion has actually mischaracterized really 1 

the point in the ruling in that case. 2 

 At issue there was whether or not the 3 

underground parking garage was actually an 4 

accessory building or whether it was part of the 5 

main hotel building.  The issue of whether or not 6 

it was underground and had a roof was not really 7 

the point or ruling in that case. 8 

 In finding that the underground garage in 9 

the Wardman Park Hotel case was not a separate 10 

and accessory building, the Board recited a 11 

portion of the definition of "building," and that 12 

portion reads, quote, "When separated from the 13 

ground up or from the lowest floor up, each 14 

portion shall be deemed a separate building, 15 

except as provided elsewhere in this title," end 16 

quote.  Therefore, the converse is that when 17 

connected from the ground up or from the lowest 18 

floor up, each portion of the building shall be 19 

deemed to be part of the same building. 20 

 Again, in this case, the elevator is not 21 

separated from the floor below; therefore, it's 22 
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part of the same building.  It is not a separate 1 

building and therefore cannot be an accessory 2 

building. 3 

 The Intervenor's response to the 4 

Appellant's loading argument is actually much 5 

simpler, and that is whether or not the loading 6 

the permitted on this level of the building.  It 7 

was not an issue before the Zoning Administrator 8 

in reviewing this permit application.  The 9 

loading has been on this area of the building 10 

since -- for more than 20 years now, at least 11 

since 1991, and that was demonstrated in the 12 

drawings that we attached as Exhibit C of our 13 

prehearing statement.  And therefore, the time 14 

for objecting to whether or not this issue should 15 

serve as a loading issue has long expired. 16 

 At this time, I'd like to call the 17 

Intervenor's witness, Mr. Steve Sher.  He's the 18 

director of Land Use and Zoning at Holland & 19 

Knight.  He has 40 years of experience in the 20 

area of land use and zoning and is recognized, as 21 

he will tell you himself, as the leading 22 
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consultant in Zoning Regulations and development 1 

processes in the District of Columbia.  He has 2 

regularly appeared before this Board as an expert 3 

witness.  His biography was included in our 4 

prehearing statement. 5 

 And at this time, I would request that 6 

the Board accept him as an expert witness in this 7 

case. 8 

 CHAIRPERSON MOLDENHAUER:  We have 9 

accepted Mr. Sher as an expert witness in other 10 

instances and today, I believe earlier today, so 11 

that is, we will accept him as an expert, and he 12 

can proceed with his testimony. 13 

 MS. BATTIES:  Okay, great. 14 

 Mr. Sher, turn on your mic.  In your 40 15 

years of working in the area of land use and 16 

zoning, have you handled cases involving the 17 

setback requirements for a roof structure? 18 

 MR. SHER:  Yes. 19 

 MS. BATTIES:  How often do you come 20 

across cases with that specific issue? 21 

 MR. SHER:  Frequently. 22 
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 MS. BATTIES:  Are you familiar with BZA 1 

Appeal No. 17109, specifically as it relates to 2 

the issue of the setback requirements for roof 3 

structures? 4 

 MR. SHER:  I am. 5 

 MS. BATTIES:  Have you been involved in 6 

any developments where roof structures were not 7 

set back from the side or rear walls based on the 8 

decision in Kalorama -- or as was the case in 9 

Kalorama, I should say? 10 

 MR. SHER:  Yes.  I would just say that 11 

the decision in Kalorama did not change the 12 

interpretation of the regulations.  It upheld the 13 

Zoning Administrator's practice of how he applied 14 

the term "exterior walls" as far as roof 15 

structures are concerned. 16 

 Before that and since that, that rule has 17 

been applied in the same manner. 18 

 MS. BATTIES:  Are you familiar with the 19 

subject property and the elevator that is at 20 

issue? 21 

 MR. SHER:  I am. 22 
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 MS. BATTIES:  Have you reviewed the 1 

pleadings by the Appellants? 2 

 MR. SHER:  Yes. 3 

 MS. BATTIES:  Are you familiar with the 4 

Zoning Regulations and the case law that the 5 

Appellants referenced in their pleadings? 6 

 MR. SHER:  Yes, I know the Zoning 7 

Regulations. 8 

 MS. BATTIES:  Have you reviewed a copy of 9 

the building permit? 10 

 MR. SHER:  Yes. 11 

 MS. BATTIES:  Would you say that you have 12 

expertise and experience to serve as an expert 13 

witness in this case? 14 

 MR. SHER:  yes. 15 

 MS. BATTIES:  Okay.  Based on your 16 

experience and knowledge of the Zoning 17 

Regulations, is the surface upon which the 18 

elevator in question sits a roof? 19 

 MR. SHER:  I believe that it is. 20 

 MS. BATTIES:  Please explain how you 21 

reached this conclusion. 22 
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 MR. SHER:  We've had much discussion of 1 

what the term "roof" means, and as everyone here 2 

agrees, when the term is not defined in the 3 

regulations, you go to Webster's unabridged 4 

dictionary.  And Webster's unabridged dictionary 5 

says a roof is the outside cover of a building or 6 

structure, including the roofing and all the 7 

materials and construction necessary to maintain 8 

the cover upon its walls or other support. 9 

 As the section that we have submitted 10 

attached to the statement shows and as mounted up 11 

on the board there to the left, this heavy black 12 

line -- and excuse me for the wavering pointer 13 

here.  From this point where the building above 14 

it terminates to the rear wall of the property, 15 

its only purpose is to serve as the covering of 16 

the space below and the floor of the court above, 17 

but it is structure, and it is paving, and it is 18 

material that covers the building below.  19 

Therefore, in my opinion, it's a roof. 20 

 MS. BATTIES:  Okay.  In order for the 21 

area below, grade to be considered a building, 22 
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does it have to be counted toward FAR? 1 

 MR. SHER:  Not in my view, no. 2 

 MS. BATTIES:  Can the level below -- 3 

okay.  So, based on your knowledge of the Zoning 4 

Regulations, does the fact that this area of the 5 

building serve as a courtyard disqualify this 6 

surface or level from functioning as a roof? 7 

 MR. SHER:  No.  And I agree with Mr. 8 

LeGrant's testimony earlier that where a building 9 

has multiple levels, there are courts at various 10 

levels.  Sometimes a court is on the ground.  11 

Sometimes a court is on the roof of a portion of 12 

a building.  In this case, the court is above 13 

this roof that we're talking about. 14 

 MS. BATTIES:  In this case, there's been 15 

much discussion about -- well, let me -- is it 16 

unusual that the roof level of the building abuts 17 

or faces the abutting rear yards, residential 18 

rear yards? 19 

 MR. SHER:  It's a little bit unusual in 20 

this case because of the change in grade from the 21 

front of the site -- from the south side of the 22 
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site on M Street to the north side of the site as 1 

it proceeds up the hill.  That whole area of the 2 

District is proceeding up the hill from the 3 

river. 4 

 But other than that, no.  There are 5 

plenty of other situations where rears of 6 

buildings confront rear yards of other properties 7 

or side yards or building walls or what have you. 8 

 MS. BATTIES:  Is it unusual that the roof 9 

level of this building or a roof of the building 10 

is at the same grade as a street level? 11 

 MR. SHER:  Well, as Mr. LeGrant talked 12 

about earlier and as the sections and the 13 

elevations show, the grade is different all the 14 

way around.  The houses that front on Prospect 15 

Street to the north are higher than this 16 

property, because the grade continues to go up.  17 

The houses that front on 33rd Street to the east 18 

are a little bit higher than where this courtyard 19 

is, even though their yards are probably a little 20 

bit lower.  But the tops of the buildings 21 

themselves are higher, and again, you can see 22 
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that order of magnitude of that.  That's the tops 1 

of the buildings there, and this is the courtyard 2 

level/roof level here. 3 

 So the buildings are higher than this 4 

courtyard, but their rear yards are actually 5 

below the wall on the other side there. 6 

 MS. BATTIES:  Is the area that the roof 7 

is covering, is that the lower level below -- 8 

underground? 9 

 MR. SHER:  No, it's not underground.  If 10 

you stood -- well, if you started at the M Street 11 

end of that story, which is right here, you went 12 

all the way back to the back, at no point 13 

anywhere on that floor are you underground.  14 

There is no ground above your head anywhere.  15 

there is building above your head.  There is roof 16 

above your head.  There is air above your head.  17 

There is no part on that floor anywhere where 18 

there is ground above your head. 19 

 MS. BATTIES:  Okay.  In your opinion, is 20 

the elevator in question a roof structure? 21 

 MR. SHER:  Yes, it is. 22 
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 MS. BATTIES:  What is the basis for 1 

opinion? 2 

 MR. SHER:  If you look at the regulations 3 

that provide for the limitation on height of 4 

buildings in a particular -- since this is a 5 

C-2-A Zone, Section 770 of Chapter 7, it talks 6 

about what the permitted heights are and what 7 

kinds of things are allowed to exceed heights in 8 

certain circumstances. 9 

 And then when you get down to Section 10 

770.6, it describes what I'll loosely call to be 11 

three classes of structures provided on the roof 12 

of a building:  mechanical equipment -- housing 13 

for mechanical equipment, stairway, or elevator 14 

penthouse.  So those three things are 15 

specifically provided for by that section, and 16 

they may be erected or enlarged in accordance 17 

with the four paragraphs that follow.  So the 18 

housing floor and elevator penthouse is a 19 

specified allowance on the roof of a building. 20 

 MS. BATTIES:  Is the elevator -- based on 21 

your reading of the regulations, is the elevator 22 
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the only roof structure on this level of the 1 

building? 2 

 MR. SHER:  No.  I think as has been 3 

indicated any number of times and as the plans 4 

show, turning to the plan on the right which we 5 

also submitted -- this is just an enlarged 6 

version -- there is an vent shaft at the 7 

northeast corner of the building, and then there 8 

is a mechanical penthouse shown in gray here 9 

along the east property line.  Those again fall 10 

within the heading of mechanical equipment.  Vent 11 

shafts have long or long ago deemed to be one of 12 

the kinds of things that were covered under the 13 

heading of mechanical equipment.  So both of 14 

those things are within the allowance for roof 15 

structures, and both of them are on the roof of 16 

the floor below. 17 

 MS. BATTIES:  Based on your experience, 18 

is a roof structure, such as the elevator, a part 19 

of and/or connected to the building upon which it 20 

sits? 21 

 MR. SHER:  I think it has to be. 22 
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 MS. BATTIES:  Please explain your answer. 1 

 MR. SHER:  Well, as we've indicated 2 

before, this elevator is used for taking goods 3 

and material from trucks and dropping it -- 4 

bringing it -- not "dropping it," please -- 5 

bringing it down one floor to the CB2 store below 6 

where they have their receiving area and storage 7 

behind the floor -- behind the store.  Sorry. 8 

 So the elevator traverses between the 9 

roof and the floor below.  It goes up; it does 10 

down.  It goes up; it goes down.  That's its 11 

purpose.  It is an integral part of the building, 12 

and therefore, it is, in my view, a permitted 13 

roof structure on the roof of that building. 14 

 MS. BATTIES:  If it's an integral part of 15 

the building, can this elevator or any other roof 16 

structure for that matter be deemed an accessory 17 

building? 18 

 MR. SHER:  I don't believe so.  Under the 19 

Zoning Regulations, an accessory building is 20 

defined in Section 199.1 as a subordinate 21 

building located on the same lot as the main 22 
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building, the use of which is incidental to the 1 

use of the main building.  If it's part of and 2 

attached to the main building, then it's not a 3 

subordinate building, and therefore, it's not an 4 

accessory building. 5 

 MS. BATTIES:  Okay.  So, in your expert 6 

opinion, was the Zoning Administrator correct in 7 

concluding that the elevator penthouse in 8 

question is a roof structure and not an accessory 9 

building? 10 

 MR. SHER:  That is my opinion, yes. 11 

 MS. BATTIES:  Turning now to the issue of 12 

whether or not these are exterior walls, under 13 

the Zoning Regulations, what is the setback 14 

requirement for roof structures? 15 

 MR. SHER:  Again, in Section 770.6, 16 

particularly paragraph (b), those three classes 17 

of things that are identified -- housing for 18 

mechanical equipment, stairway, or elevator 19 

penthouse -- shall be set back from all exterior 20 

walls a distance at least equal to its height 21 

above the roof upon which it is located. 22 
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 MS. BATTIES:  So does that one-to-one 1 

setback requirement apply to all roof structures? 2 

 MR. SHER:  It applies to all roof 3 

structures but not to all walls. 4 

 MS. BATTIES:  Okay.  Can you explain -- 5 

explain that. 6 

 MR. SHER:  Well, again -- 7 

 MS. BATTIES:  Which walls does it apply 8 

to? 9 

 MR. SHER:  Right.  The Board has heard 10 

this, and everybody's cited the case.  Again, 11 

17109, the Appeal of Kalorama Citizens 12 

Association, 1819 Belmont Street, what again is 13 

significant about that is that that case upheld 14 

the ruling of the Zoning Administrator, which was 15 

not a new ruling.  It has been the policy that 16 

his office had administered before, and there are 17 

two sentences, and I think you read them as part 18 

of your opening remarks, but I'll read them 19 

again. 20 

 While the term "exterior walls" has been 21 

interpreted more broadly under the Zoning 22 
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Regulations -- that's as opposed to the Act of 1 

1910 -- to include a wall setback from the 2 

property line that abuts a yard or court as 3 

opposed to a street or alley -- and this is the 4 

operative point -- it has not been interpreted to 5 

apply to a side wall constructed to the lot line 6 

of an abutting property.  Then I'm going to skip 7 

a sentence and say, accordingly, what 8 

distinguishes an exterior wall for zoning 9 

purposes is not whether it's exposed to the 10 

elements, but whether it's set back from a 11 

property line. 12 

 And then a couple of paragraphs later, 13 

the Board went on to say, accordingly, in this 14 

case, meaning the Kalorama case, the two walls 15 

from which the penthouse is not set back at a 16 

distance equal to its -- are not exterior walls 17 

because they are built to the property line and 18 

abut the adjacent properties. 19 

 MS. BATTIES:  Can you apply that language 20 

in Kalorama to the facts of this case? 21 

 MR. SHER:  Well, okay.  Again, if you 22 
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look at the floor site plan, which is really 1 

there for other purposes, but you have a plat in 2 

your files which you were talking about before 3 

which shows the same configuration.  Property has 4 

frontage on M Street.  It has frontage on Bank 5 

Street, and then it has lot lines on the side and 6 

going around -- and again, excuse my wavering 7 

pointer -- and then on the north side as well. 8 

 The two walls which are exterior walls, 9 

based on the Board's reasoning in the Kalorama 10 

case, are the ones on M Street and on Bank 11 

Street.  The other walls are walls of the 12 

building.  You could call them interior walls.  13 

You could call them lot line walls.  The may or 14 

may not be party walls.  They may or may not be 15 

common division walls, but they're not exterior 16 

walls. 17 

 MS. BATTIES:  Would you characterize at 18 

least the east wall where the mechanical 19 

penthouse abuts the adjacent building?  Is that 20 

-- would you consider that where the areas abut a 21 

common wall, where the -- 22 
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 MR. SHER:  The distinction between a 1 

party wall and a common wall depends on the exact 2 

characteristics of that wall, and I'm not 3 

familiar with that. 4 

 MS. BATTIES:  So, to your knowledge, is 5 

this application consistent with how Kalorama has 6 

been interpreted and applied in other cases? 7 

 MR. SHER:  I believe that it is.  We have 8 

had many cases where penthouse setback relief has 9 

been required.  We had within recent memory, 10 

three Planned Unit Developments before the Zoning 11 

Commission and one case before this Board where 12 

we had to come seek relief for setback from 13 

exterior walls because it was a court or a yard 14 

facing a street or whatever, but in all four of 15 

those cases, there were other walls which were 16 

interior lot line walls where the penthouse was 17 

not set back and no relief was deemed to be 18 

required.  19 

 I can give you the specifics on those 20 

four, if you need them. 21 

 MS. BATTIES:  So, is it -- in your expert 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  329 

opinion, was the Zoning Administrator correct 1 

concluding that the north and east walls of the 2 

building are not exterior walls and therefore the 3 

elevator does not have to be set back from these 4 

walls? 5 

 MR. SHER:  Yes. 6 

 MS. BATTIES:  Thank you.  I have no 7 

further questions. 8 

 CHAIRPERSON MOLDENHAUER:  I'll open it up 9 

to questions from Board members. 10 

 MR. TURNBULL:  Mr. Sher, one -- a couple 11 

of issues with the Zoning Regs is not defining 12 

enough and sometimes defining too much. 13 

 MR. SHER:  Some of that, I was guilty of; 14 

and some of it, I'm not. 15 

 MR. TURNBULL:  So noted. 16 

 [Laughter.] 17 

 MR. TURNBULL:  What we're calling the 18 

roof here, which has an open courtyard 19 

surrounded, its wearing surface, its waterproof, 20 

it's -- you're defining that as the roof.  If I 21 

change that to sod, so you have dirt above you, 22 
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does that change your interpretation of how you 1 

look at this? 2 

 MR. SHER:  If it's the -- I don't think 3 

it would actually.  Again, we know from the 4 

concerns with sustainable development and so 5 

forth that people want to put green roofs on top 6 

of buildings, and I don't think that -- the fact 7 

that there is something growing up there makes it 8 

any less of a roof. 9 

 MR. TURNBULL:  It doesn't make it 10 

underground is what you're saying? 11 

 MR. SHER:  No.  I don't believe it does. 12 

 MR. TURNBULL:  It doesn't make it 13 

underground. 14 

 MR. SHER:  Add one thought.  When this 15 

building was built, I don't know what the grade 16 

was or whatever, but everything that's there is 17 

new, was constructed in or around 1989, 1990, 18 

1991.  This wasn't like we had a hill and we 19 

excavated under it and built this building into 20 

it. 21 

 This building started at the bottom and 22 
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worked its way up.  It stopped at the courtyard 1 

level here.  It went up a couple more floors at 2 

the front of the building.  All that is newly 3 

constructed, and if you start looking and 4 

interplaying the definitions of structure and 5 

building and story and cellar and basement, it 6 

all talks about things that are constructed.  And 7 

I think if you constructed this building and 8 

replaced that, that paver with grass, I think it 9 

would still be a roof. 10 

 MR. TURNBULL:  Well, you mentioned 11 

earlier in your testimony that your key point is 12 

that M Street was the determining factor.  You're 13 

going in, you go straight back.  You're at grade 14 

or that's -- first floor, grade, or whatever, and 15 

that that's -- from what we -- I'm putting words 16 

again in your mouth, but I think that was one of 17 

your key elements that you're looking at this, 18 

that M Street was the determining elevation. 19 

 MR. SHER:  Yes.  You measure the height 20 

of the building from M Street.  M Street is 21 

clearly the first floor.  It's the address of the 22 
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building.  It's the main way you approach this 1 

building. 2 

 For about the first 60 feet or so -- and 3 

again, for this depth here, above that floor on M 4 

Street, you've got two and in some cases three 5 

additional floors.  Once you get back past that 6 

60-foot -- it's about.  It may be 65.  It's about 7 

60 feet.  Once you get north of there, it's the 8 

same floor going all the way back.  It's just not 9 

covered by any more stories anymore, and so 10 

instead of the roof being up here or up here, the 11 

roof is over there. 12 

 MR. TURNBULL:  It's a one-story building? 13 

 MR. SHER:  At that point, it's a 14 

one-story building.  15 

 MR. TURNBULL:  Right. 16 

 MR. SHER:  By definition under the 17 

regulations, it's not, but -- because you measure 18 

the numbers, count the number of stories where 19 

you measure the height. 20 

 MR. TURNBULL:  Okay, thank you. 21 

 CHAIRPERSON MOLDENHAUER:  Could this 22 
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structure be built as a matter of right, just as 1 

an additional -- as an addition to the building? 2 

 MR. SHER:  Could the -- 3 

 CHAIRPERSON MOLDENHAUER:  Could the 4 

loading bay structure, the roof structure that 5 

we're referring to that's at issue here, could 6 

that have been built on this lot, on this 7 

project, as a matter of right, not as a roof 8 

structure, but just as an addition to the 9 

building?  As another story is what I'm asking. 10 

 MR. SHER:  Well, not the way the building 11 

is designed, but the building could have been 12 

designed differently. 13 

 CHAIRPERSON MOLDENHAUER:  With the -- 14 

 MR. SHER:  I mean, the Zoning Regulations 15 

-- 16 

 CHAIRPERSON MOLDENHAUER:  With the 17 

building designed the way it is now, could it be 18 

built -- 19 

 MR. SHER:  If it's not a roof structure? 20 

 CHAIRPERSON MOLDENHAUER:  If it's not a 21 

roof structure. 22 
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 MR. SHER:  Well, it is a roof structure, 1 

so I'm not sure I know how to answer the 2 

question. 3 

 If it wasn't an elevator connecting down 4 

into the building below, if it was just a piece 5 

of something popped up there and it wasn't 6 

mechanical equipment and it wasn't an elevator 7 

and it wasn't a stair, then it wouldn't be a roof 8 

structure, probably not, but it would be -- a 9 

piece of it would be close perhaps, but -- 10 

 CHAIRPERSON MOLDENHAUER:  Obviously -- 11 

 MR. SHER:  That's a complicated analysis, 12 

frankly. 13 

 CHAIRPERSON MOLDENHAUER:  Well, I mean, 14 

that's an analysis that I'm interested in.  If 15 

you -- if it wasn't an elevator or a loading 16 

shaft, it could be stairs, it could be connected 17 

somehow to the lower level, right? 18 

 MR. SHER:  If it was stairs, it would be 19 

permitted, yes. 20 

 CHAIRPERSON MOLDENHAUER:  Okay.  So an 21 

elevator or stairs -- 22 
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 MR. SHER:  Mechanical or vent shaft or 1 

whatever, any of those -- 2 

 CHAIRPERSON MOLDENHAUER:  I'm just 3 

thinking --  you know, let's just -- if it's an 4 

elevator or stairs, which it's an elevator now 5 

for loading purposes, but if it were just basic 6 

stairs, and it was built as -- let's just say as 7 

a rear storage rather than a loading, and it was 8 

an additional building, could it be built in that 9 

location? 10 

 MR. SHER:  If it was storage, it would 11 

have to be set back 15 feet from the north 12 

property line, and this structure partly is and 13 

partly isn't. 14 

 CHAIRPERSON MOLDENHAUER:  Okay.  And the 15 

mechanical space on -- closest to the three-story 16 

portion of the building, that's considered a 17 

mechanical roof structure now? 18 

 MR. SHER:  Yes.  And I think -- 19 

 CHAIRPERSON MOLDENHAUER:  And that's not 20 

connected at all to the second story of the 21 

building?  Is there no access?  I see the wall, 22 
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and I was trying to look at some of the plans. 1 

 MR. SHER:  It sits on that roof.  It does 2 

not -- there is a stair next to it.  There are 3 

actually, I think, two stairs next to it, but the 4 

-- that -- this piece of building, what is shown 5 

in the gray here -- excuse me for going over this 6 

gentleman's head.  I don't believe that from 7 

inside here, you can get down into the building. 8 

 CHAIRPERSON MOLDENHAUER:  Okay.  So 9 

there's no access then -- 10 

 MR. SHER:  Again, the access is a stair 11 

here and a stair there. 12 

 CHAIRPERSON MOLDENHAUER:  Okay. 13 

 MR. SHER:  I need to correct one thing I 14 

just said, if I may. 15 

 You asked me could that be used for 16 

storage.  It could be used for storage if it was 17 

an accessory building, and an accessory building 18 

is permitted in the rear yard, but only if it 19 

were limited to 15 feet in height.  But that's -- 20 

again, that's not what we have here. 21 

 MR. TURNBULL:  Madam Chair, could I ask 22 
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one question while you're -- 1 

 Mr. Sher, you had -- and I guess one of 2 

the key aspects of your argument is that the 3 

elevator shaft is an integral part of the 4 

existing structure, that it can't exist by 5 

itself.  It's not a separate -- I mean, it's like 6 

a stairwell.  It's like a mechanical shaft.  I 7 

mean, everything goes up.  It's an integral part 8 

of the building.  You can't detach it and say 9 

it's separate.  It's not an accessory.  You said 10 

it's not subordinate.  It's a key element of what 11 

is necessary to operate the building. 12 

 MR. SHER:  You wouldn't have built an 13 

elevator penthouse if you didn't have an elevator 14 

in it, and if the elevator didn't move off the 15 

roof to go down, in this case one story, you 16 

wouldn't have built an elevator.  So it is, 17 

again, in my view, a direct and integral 18 

connection to that floor below which is the 19 

service and loading and back portion of the CB2 20 

store. 21 

 VICE-CHAIRPERSON SORG:  I'm sorry.  Can 22 
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you say the beginning part of that again? 1 

 MR. SHER:  Try that again? 2 

 VICE-CHAIRPERSON SORG:  Can you say the 3 

beginning part of that again? 4 

 MR. SHER:  Okay.  You would not have 5 

built an elevator penthouse of the one-story 6 

height over this roof if you weren't going top 7 

have an elevator in it, and if you didn't have an 8 

elevator -- if you're going to have an elevator 9 

in it, there's only one way for that elevator to 10 

go.  That's to go down a level below, which is 11 

the first floor of the building as you enter from 12 

M Street.  It's the stockroom, storage area of 13 

the CB2 store, and that's why there's an elevator 14 

there to take stuff down mostly, sometimes up. 15 

 CHAIRPERSON MOLDENHAUER:  I'm trying to 16 

remember, and this is the part that's killing me 17 

right now, because as Board members, we don't 18 

have -- some of us don't have access to computers 19 

right in front of us, and that's not part of the 20 

process.  But we do sometimes remember cases that 21 

we had, and they stick in your head, but you 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  339 

can't remember all the details. 1 

 There was a case that I was on a number 2 

of years ago where I think it was the Sunrise 3 

building maybe on M Street, and it was an appeal 4 

case that had to do with whether or not a portion 5 

of the building contributed towards the floor 6 

area ratio and whether it was considered -- I see 7 

other people; I figured I'd say it, because I see 8 

people nodding their heads -- whether that 9 

basement area or a cellar area contributed to the 10 

floor area ratio. 11 

 And the determining factor was that there 12 

was -- there was dirt on it.  They had initially 13 

-- whether it was built in, they had built the 14 

structure, to Mr. Sher's point earlier that this 15 

is a built -- a newly constructed building.  They 16 

had excavated a portion of it.  They had built 17 

this structure, and then they had raised the 18 

grade. 19 

 Instead of in this situation where the 20 

grade is existing, they had raised the grade over 21 

a structure to then allow it to qualify as a 22 
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subterranean structure in regards to calculating 1 

FAR. 2 

 And so that's where I'm trying to then 3 

gel all of these different analyses that we've 4 

had in the past to make sure that this doesn't 5 

potentially contradict other cases. 6 

 And so this is -- I've been sitting here 7 

struggling and not, obviously, trying to come to 8 

the exact question I want to ask, but this is 9 

where I think your question, Mr. Turnbull, and 10 

then your answer, Mr. Sher, does potentially 11 

create some concern, in my mind, in trying to 12 

form a formal analysis between this one case I'm 13 

trying to remember perfectly, which obviously I'm 14 

not doing. 15 

 In the fact that if you did have an area 16 

that was either a portion of grade or outgrade 17 

and there was dirt that was surrounding it to 18 

some degree -- to some degree, because I don't 19 

believe that building was completely underground. 20 

 There was a portion of it which was exposed, and 21 

there was a portion of it which was underground. 22 
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 In this instance, from my understanding 1 

of this location, if I were to stand in this one 2 

area and I were to look to my right and my left, 3 

there would be dirt, maybe behind me, definitely, 4 

because there's a retaining wall there, so there 5 

is dirt at some point, and so -- I'm talking 6 

about the area below this loading area.  So, 7 

obviously, there is dirt behind me. 8 

 There is dirt to some portion, maybe up 9 

to my -- you know, I'm short, so it might be 10 

different than everybody else here, but maybe 11 

somewhere up to my abdomen or someplace.  There 12 

is going to be dirt around me based on the 13 

different elevations. 14 

 If this was -- this is, you're saying, a 15 

roof over my head.  If that had dirt on it, is it 16 

then really a roof, or is it -- and that's -- I 17 

know I'm not throwing out a question.  I'm 18 

throwing out a point of confusion for everybody 19 

in the audience, but that's where I don't see 20 

your answer, Mr. Sher, as saying that, oh, it 21 

definitely would still be a roof, because I think 22 
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there is a difference. 1 

 If you have a rooftop terrace on a 2 

condominium somewhere down in the Penn Quarter, 3 

that, yes, they want to make a green roof, and 4 

they grow some flowers, that obviously is not 5 

going to change the fact that it's a roof. 6 

 But here, where we have a very unique 7 

situation, where it is -- it is partially at 8 

grade or below grade, obviously not based on M 9 

Street which is the height factor of the 10 

building, but in this low -- in this back portion 11 

of the area, you do have this complex issue. 12 

 Just because it has concrete over top of 13 

it and not dirt, does that still make it a roof? 14 

 MR. SHER:  I think it does, but let me 15 

try a couple of things that might help or might 16 

confuse. 17 

 In the calculation of FAR, which I don't 18 

think is -- has much relationship to whether or 19 

not this is a building, but in the calculation of 20 

FAR where you have a story that's partly below 21 

grade and partly above grade, if the ceiling 22 
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height is more than 4 feet above the adjacent 1 

finished grade, then it's a basement, and it 2 

counts an FAR. 3 

 If the ceiling height is less than 4 feet 4 

above the adjacent finished grade, then it's a 5 

cellar, and it doesn't count in FAR. 6 

 If it's a cellar, it's still part of the 7 

building, but it doesn't count in FAR.  And I can 8 

-- you can go through all the various 9 

definitions, as I said, of story, of cellar, of 10 

basement, of building, of structure, and I think 11 

you wind up saying a cellar is a part of a 12 

building.  It's only a question of -- 13 

 CHAIRPERSON MOLDENHAUER:  But wouldn't 14 

you say that a cellar doesn't have a roof on top 15 

of it, logically? 16 

 MR. SHER:  No, I don't think -- the 17 

cellar in this case -- depending on how many 18 

cellars you have, you might have a second cellar, 19 

first cellar, first floor, second floor, third 20 

floor, and then maybe on top of the fourth floor, 21 

there's a roof.  So the roof is still -- the roof 22 
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is up there somewhere, but the cellar itself has 1 

another story on top of it.  It doesn't have to 2 

have the roof directly over it -- 3 

 CHAIRPERSON MOLDENHAUER:  But that's what 4 

 -- 5 

 MR. SHER:  -- to be a cellar. 6 

 CHAIRPERSON MOLDENHAUER:  But that's what 7 

I'm saying.  Typically, when you say the term 8 

"cellar," it would not invoke the concept that 9 

you have a roof over top of the cellar. 10 

 MR. SHER:  Well, again, you might right 11 

over the cellar, but it might be higher up above 12 

that.  In either event, it's still part of the 13 

building.  I don't see how that changes. 14 

 So whether you -- whether a floor is a 15 

cellar or a basement or totally out of the grade, 16 

at some point, it's going to have a roof over it 17 

in all likelihood. 18 

 CHAIRPERSON MOLDENHAUER:  But here, 19 

you're saying that potentially it's right above 20 

it. 21 

 MR. SHER:  In this case, it is, because 22 
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-- again, I'm calling this the first floor and 1 

not a cellar. 2 

 CHAIRPERSON MOLDENHAUER:  I know, I know. 3 

 MR. SHER:  Because you go straight back, 4 

and there it is. 5 

 And as I said, if you go 10 feet into the 6 

store, you've got to go three flights up before 7 

you find a roof.  There is still a roof up there 8 

somewhere.  If you go about 45 feet into the 9 

store, you got to go four flights up before you 10 

find a roof.  When you get to about 70 feet into 11 

the store, you only have to look up one flight to 12 

find a roof.  There's a roof over all that stuff, 13 

and at least now -- and I'm not going to say 14 

hypothetically.  At least now, it's not under 15 

grass.  It's not underground.  It's a structure 16 

that was mechanically engineered for the purpose 17 

of covering that floor, and it has structure on 18 

top of it, and then it has paving on top of the 19 

structure. 20 

 And there are all kinds of buildings that 21 

are underground that have paving and courtyards 22 
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above them.  I hate to point to the Capital 1 

Visitors Center, but maybe that's an example of 2 

one where -- 3 

 MR. TURNBULL:  You can point to it. 4 

 MR. SHER:  Okay.  I'll point to it.  It's 5 

out that way. 6 

 But, you know, it's got a -- got paving 7 

over the top of it, but it's still a building 8 

with a roof over it, I would think. 9 

 MR. TURNBULL:  Just as long as it doesn't 10 

leak. 11 

 [Laughter.] 12 

 VICE-CHAIRPERSON SORG:  Okay.  Can I 13 

interject, then?  I guess maybe I'm -- if that's 14 

the case, then why is the covering on top of the 15 

-- and I think, actually, Ms. Batties' 16 

explanation of the Marriott Wardman Park garage 17 

helps me understand it a little bit better 18 

perhaps, but why is that not a roof, then? 19 

 MR. SHER:  To be quite honest, I'm not 20 

sure.  I didn't follow the reasoning all the way 21 

through that. 22 
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 VICE-CHAIRPERSON SORG:  Okay. 1 

 MR. SHER:  Because in some places, you 2 

talked about that garage as if it were a 3 

building, and then you turned around and said it 4 

wasn't a building.  So I'll flat out admit I 5 

don't know -- 6 

 VICE-CHAIRPERSON SORG:  Okay. 7 

 MR. SHER:  -- on that one. 8 

 CHAIRPERSON MOLDENHAUER:  Well, I think 9 

that we've potentially exhausted the questions 10 

from Board of Mr. Sher.  I'm sure -- 11 

 VICE-CHAIRPERSON SORG:  I have one more. 12 

 CHAIRPERSON MOLDENHAUER:  Okay. 13 

 VICE-CHAIRPERSON SORG:  I'm sorry. 14 

 CHAIRPERSON MOLDENHAUER:  Then Ms. Miller 15 

has cross-examination. 16 

 VICE-CHAIRPERSON SORG:  I just have one 17 

more question, and it will be put really 18 

confusingly, unfortunately, but it seems like 19 

there's some kind of like tautology here in the 20 

sense that one of the things that you said struck 21 

me in that way, you said, well -- and I'm 22 
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paraphrasing -- you know, that, well, this is a 1 

roof, so the elevator part is taking out is a -- 2 

is a roof structure. 3 

 And then you kind of turned around, and a 4 

little bit later you said something related to, 5 

well, it's an elevator with an elevator overrun, 6 

basically outside was the implication.  So it's 7 

roof structure, so it's a roof. 8 

 So, in a sense, there's I feel like a 9 

little confusion about trying to get around that 10 

logic, because you -- you know, you can get out 11 

of it.  You may not have a comment. 12 

 MR. SHER:  If that was a question, my 13 

answer would be I don't think I -- if I said the 14 

second, I didn't mean to. 15 

 The point here is that the covering over 16 

this floor of the building at that courtyard 17 

level is -- in my opinion, is a roof.  Therefore, 18 

the structure that sits on it, which fits into 19 

the category of either mechanical equipment, 20 

stairway, or elevator penthouse, is a roof 21 

structure.  It's on the roof, and it doesn't make 22 
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it a roof, but it's there sitting on that roof.  1 

And it's one of those three permitted classes of 2 

things that are allowed to be on the roof. 3 

 VICE-CHAIRPERSON SORG:  Good.  Thank you 4 

for the clarification.  Yeah. 5 

 CHAIRPERSON MOLDENHAUER:  Okay.  Does 6 

that, potentially at this point at least, 7 

conclude all questions for Board members? 8 

 [No audible response.] 9 

 CHAIRPERSON MOLDENHAUER:  It looks like 10 

it does. 11 

 Now we'll turn to Ms. Miller for 12 

cross-examination if Mr. Sher, if you have any. 13 

 MS. MILLER:  I have a little bit, just a 14 

little. 15 

 Mr. Sher, do you have Appellant's Exhibit 16 

F-4 in front of you, which is a picture of the 17 

structure we're talking about? 18 

 [Pause.] 19 

 MR. SHER:  I now do. 20 

 MS. MILLER:  Okay.  I just wanted to -- 21 

just looking at that picture, I just want to 22 
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clarify my understanding of what you were 1 

testifying to before.  Am I correct that part of 2 

this is an elevator shaft that is connected to 3 

CB2 down below part of the building?  Right? 4 

 MR. SHER:  Was that a question? 5 

 MS. MILLER:  Yeah.  Okay. 6 

 MR. SHER:  Yes, it is.  We've said that. 7 

 MS. MILLER:  Yeah.  Okay.  I just want to 8 

clarify. 9 

 So then the other part of it that looks 10 

-- that surrounds -- that encloses that elevator 11 

shaft sits on the ground and is not connected to 12 

the building.  Is that correct? 13 

 MR. SHER:  The covering over the shaft, 14 

which is that structure or piece of building 15 

which is supported by -- you can see three 16 

columns.  I'm presuming there's a fourth one 17 

somewhere in the back that you can't see.  It is 18 

part of the elevator penthouse.  It is the 19 

covering over the shaft, and I would say it's 20 

part of that whole -- not mechanism.  Well, 21 

"mechanism" is a good word, I guess. 22 
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 MS. MILLER:  Well, looking at this 1 

picture, it looks like a lot of this structure is 2 

on the ground, and I assume what's inside of it 3 

goes down to and is connected to the building. 4 

 MR. SHER:  Okay.  If that was a question, 5 

my response would be it's not on the ground, it's 6 

on the roof. 7 

 MS. MILLER:  Okay.  The "roof" or the 8 

"courtyard" has been used interchangeably.  Okay. 9 

 My next question is about 17109, the 10 

Board decision that we've been talking about that 11 

you're very familiar with, correct? 12 

 Okay.  You don't have to answer that.  13 

You're very familiar with it.  Okay. 14 

 Is it your opinion that in that decision, 15 

what's happening on adjacent property is not 16 

relevant to the question of exterior walls? 17 

 MR. SHER:  Yes, I think it is. 18 

 MS. MILLER:  It is relevant, or it is not 19 

relevant? 20 

 MR. SHER:  You asked me if it's not 21 

relevant, and I said, yes, I think it is not 22 
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relevant. 1 

 MS. MILLER:  Okay.  And you also 2 

testified, did you not, that the Board decision 3 

of 17109 did not change previous interpretations 4 

of how exterior walls are treated under the 5 

Zoning Regulations? 6 

 MR. SHER:  That's my understanding, yes. 7 

 MS. MILLER:  Okay.  I'd like to read you 8 

a couple paragraphs -- I mean short sentences 9 

from that decision, and you can -- I'd like to 10 

ask your response to them then. 11 

 On page 12 of that order, 17109, the 12 

Board said matter-of-right development on 13 

adjacent properties would allow the walls to be 14 

covered in the future.  A threshold issue is 15 

whether the Zoning Administrator in applying the 16 

setback requirement for the stairway penthouse 17 

looks to the current heights of the roofs on 18 

adjacent lots to determine whether an exterior 19 

wall will result in the plans being reviewed or 20 

to the potential height to which those roof lines 21 

may be brought as a matter of right. 22 
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 Board finds that the Zoning Administrator 1 

must look to the potential height as a matter of 2 

right.  Was that an irrelevant part of 17109? 3 

 MR. SHER:  I don't think that's the 4 

operative decision language, as we've all quoted 5 

it. 6 

 MS. MILLER:  Also in 17109, the Board 7 

said while the term "exterior walls" has been 8 

interpreted more broadly under the Zoning 9 

Regulations to include a wall setback from the 10 

property line that abuts a yard or court as 11 

opposed to a street or alley, it has not been 12 

interpreted to apply to a sidewalk constructed to 13 

the lot line of an abutting property. 14 

 This type of wall has been considered a 15 

party wall or common division wall and not 16 

subject to the setback requirements.  Is it your 17 

understanding that 17109 changes how the Zoning 18 

Regulations treated exterior walls with respect 19 

to side yards and rear yards? 20 

 MR. SHER:  Did it change it with -- I 21 

don't think so, if I understand the question 22 
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correctly. 1 

 MS. MILLER:  Thank you. 2 

 I jus want to understand a little better 3 

your description of what you consider to be a 4 

roof over the -- what you call the "first floor." 5 

 Are you considering that there is -- is there 6 

roofing material and then pavement?  I mean, is 7 

there a roof and then pavement, or is the 8 

pavement the roof? 9 

 MR. SHER:  I don't know the details of 10 

the structure beneath the pavement, but I believe 11 

that it would have to be of a sufficient 12 

waterproof material that the paving would 13 

probably not be enough, but that's just 14 

speculation on my part. 15 

 I think that whole structure from the top 16 

to the bottom is the roof. 17 

 MS. MILLER:  What structure from top to 18 

bottom?  I don't know -- 19 

 MR. SHER:  That whole black, heavy black 20 

line, as indicated here.  There is some structure 21 

under there.  I don't know what it is. 22 
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 MS. MILLER:  So are you saying the 1 

pavement and what's below it, whatever structure 2 

is below it?  You're saying the pavement couldn't 3 

be a roof enough by itself; is that what you 4 

said? 5 

 MR. SHER:  I don't think that just 6 

putting a lawyer of pavement up there would be -- 7 

from a building construction point of view would 8 

make it watertight and be something you'd want to 9 

do. 10 

 My belief is that there is some structure 11 

below that pavement that makes the whole thing 12 

watertight, and that too would be part of the 13 

roof, but that whole sandwich, if you will, from 14 

the paving on the top to whatever is at the 15 

bottom of that structure constitutes the roof. 16 

 MR. JORDAN:  I think you're meaning not 17 

structure.  You're meaning material that's built 18 

under there.  Is that what you mean? 19 

 MR. SHER:  Well, there have to be support 20 

beams of some sort -- 21 

 MR. JORDAN:  Right. 22 
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 MR. SHER:  -- that -- 1 

 MR. JORDAN:  Whatever the material is. 2 

 MR. SHER:  -- to support that, to hold up 3 

what's on top of that.  So that whole -- I just 4 

called it a "sandwich."  That whole bunch of 5 

materials from the pavement on the top to the 6 

steel on the bottom, if it is steel, is what is 7 

what the roof is. 8 

 MS. MILLER:  Mr. Sher, you have a lot of 9 

experience with Zoning Regulations, I know, and 10 

so my question is, do you know of cases where 11 

something is treated as two things at once; for 12 

instance, the Board would look at this case and 13 

say, oh, it's both a yard and a roof? 14 

 MR. SHER:  I could conceive of that.  15 

There are some places in the regulations where 16 

things are defined exclusively, and that is to 17 

say, if something is a -- and it most often has 18 

to do with use rather than anything else.  if 19 

something is a CBRF, it can't be anything else 20 

under the regulations, but in many other 21 

situations, depending on the context, an area on 22 
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top of a roof might be a court or it might not be 1 

a court. 2 

 MS. MILLER:  If this were both a yard and 3 

a roof, how would the Zoning Administrator know 4 

which regulations to apply, roof regulations or 5 

yard regulations? 6 

 MR. SHER:  I think it's a roof, and I've 7 

said that before. 8 

 MS. MILLER:  I have no further questions. 9 

 CHAIRPERSON MOLDENHAUER:  Can I ask a 10 

question?  In saying that this is definitely a 11 

roof, then are you saying that this is a 12 

non-conforming structure because it takes up 13 

100-percent lot occupancy, and then how was this 14 

building then built matter of right? 15 

 MR. SHER:  Well, I'm not saying that it 16 

does take up 100-percent lot occupancy.  I think 17 

-- I think somewhere in -- where's our 18 

submission? 19 

 CHAIRPERSON MOLDENHAUER:  How does it 20 

not, then?  Look at the plans.  I mean, where is 21 

there on this plan -- if you were saying that is 22 
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a roof, where on this plan is it not occupied 100 1 

percent? 2 

 MR. SHER:  If you looked at that 3 

auxometric drawing that we were looking at before 4 

-- 5 

 CHAIRPERSON MOLDENHAUER:  Which?  Give me 6 

-- 7 

 MR. SHER:  The one that looks like this. 8 

 It's R, Tab C, of the statement. 9 

 CHAIRPERSON MOLDENHAUER:  Okay.  This is 10 

-- sorry. 11 

 MR. SHER:  If you look to the left, 12 

there's a set of zoning calculations. 13 

 Now, I didn't do those.  I didn't review 14 

them.  I'm just saying that's what they are, and 15 

it says -- when it says site coverage, permitted 16 

60 percent, provided 60 percent.  I'm not -- 17 

 CHAIRPERSON MOLDENHAUER:  I can't read -- 18 

I mean, I need a magnifying glass for this. 19 

 MR. SHER:  Well, okay.  Actually, it's 20 

something I can read.  Usually, I can't, but on 21 

this one, I can.  I can bring -- I can bring the 22 
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enlarged version of it closer, if that helps. 1 

 CHAIRPERSON MOLDENHAUER:  Okay.  So then 2 

-- yeah.  Sorry.  Ms. Sorg just identified that 3 

it does say then off to the left that it's 4 

providing 15-foot rear yard. 5 

 MR. SHER:  Yep. 6 

 CHAIRPERSON MOLDENHAUER:  So then where 7 

is the rear yard? 8 

 MR. SHER:  I believe that in, whatever 9 

this was, 1989, they would have counted that rear 10 

yard to be the 15-foot service drive leading in 11 

from Bank Street. 12 

 CHAIRPERSON MOLDENHAUER:  So how can it 13 

be a rear yard and a roof?  The two don't gel. 14 

 MR. SHER:  No, I -- just in this case, I 15 

think it does.  It doesn't say anything about the 16 

fact that no matter how you look at it, what's on 17 

top of that story is a roof.  What's on top of 18 

that driveway is a roof, as I think Mr. Turnbull 19 

asked that question before. 20 

 At some point, that garage level 21 

underneath ends, and you get the dirt.  And it's 22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null



 
 

 

 OLENDER REPORTING, INC. 
1100 Connecticut Avenue, N.W., #810, Washington D.C. 20036 
 Washington:  (202) 898-1108 / Baltimore:  (410) 752-3376 
 Toll Free:  (888) 445-3376 

  360 

no longer a roof.  And I'm not sure where that 1 

point is.  I'd have to evaluate the plans and 2 

whatever. 3 

 CHAIRPERSON MOLDENHAUER:  But then it 4 

wouldn't be a 15-foot rear yard throughout the 5 

entire rear yard structure.  it would only be a 6 

15-foot rear yard for, let's say, 100 feet, 100 7 

feet, and then you'd have maybe 30 feet -- I'm 8 

totally throwing out figures here that are not 9 

accurate -- that would then have a zero-percent 10 

rear yard.  Is that right then?  So how -- 11 

 MR. SHER:  Again, when the building was 12 

built -- you've seen the plans.  The plans show 13 

the structure as it was approved and as it was 14 

built with those roof structure projections at 15 

the rear that had to have been roof structures, 16 

because otherwise it couldn't be there.  And with 17 

the setback off the north property line as shown 18 

and with that courtyard in the middle as shown, I 19 

-- 20 

 CHAIRPERSON MOLDENHAUER:  I don't see 21 

anything that says "roof structures" on here.  22 
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I'm looking -- now I'm looking at the small 1 

print, and I'm trying to see what it says.  And 2 

it says two loading berths, 12-foot by 30 feet. 3 

 MR. SHER:  Yep. 4 

 CHAIRPERSON MOLDENHAUER:  Is that -- are 5 

those the loading berths that -- 6 

 MR. SHER:  Those are the loading berths 7 

required for the building.  Those are the only 8 

loading berths in the building. 9 

 CHAIRPERSON MOLDENHAUER:  Okay. 10 

 MR. SHER:  And that was what we said 11 

earlier, that those have been there since 1990 or 12 

so. 13 

 CHAIRPERSON MOLDENHAUER:  I mean, I still 14 

have a hard time, if there's a rear yard, how is 15 

that also a roof? 16 

 VICE-CHAIRPERSON SORG:  I think a 17 

question is -- 18 

 CHAIRPERSON MOLDENHAUER:  Oh. 19 

 VICE-CHAIRPERSON SORG:  I have a 20 

different problem.  Which one is the rear lot 21 

line? 22 
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 MR. SHER:  The north lot line. 1 

 VICE-CHAIRPERSON SORG:  Is it inclusive 2 

of the bump-out, or does it end, do you think, or 3 

is that -- 4 

 MR. SHER:  The way it appears that they 5 

calculated it for those drawings is they took the 6 

whole thing all the way across, but at its 7 

narrowest point where the building -- let me try 8 

again. 9 

 At this point along this wall of the 10 

building, it's 15 feet.  That's the minimum for 11 

the rear yard.  At this point, as you go a little 12 

further, there is that bump-out that adds some 13 

width to that, but there's another whole theory 14 

about rear yards that I don't even want to get 15 

into, because I don't think that's what they did 16 

here -- 17 

 VICE-CHAIRPERSON SORG:  Okay. 18 

 MR. SHER:  -- based on what I can tell. 19 

 VICE-CHAIRPERSON SORG:  So, based on some 20 

speculation, as I'm understanding, if they 21 

calculated that the rear lot line was the whole 22 
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thing and they calculated 15 feet in from -- it 1 

may be some average, or who knows?  Right?  Isn't 2 

the elevator structure located in the rear yard? 3 

 MR. SHER:  If it were not an elevator 4 

structure and it were not a roof structure, it 5 

might be, or a piece of it would be, but again, 6 

that's not what's here. 7 

 VICE-CHAIRPERSON SORG:  So it cannot be 8 

both a rear yard and a roof? 9 

 MR. SHER:  I think there are situations 10 

where that happens, yes, and it appears to me 11 

that that may be been what they did here in 1991. 12 

 I don't know, because I wasn't -- I was here, 13 

but I wasn't there when that decision was made, 14 

so I don't know.  I didn't have anything to do 15 

with that building at that time. 16 

 MR. SURABIAN:  Ms. Sorg, I think, I mean, 17 

there's three Board members who I think are 18 

confused by this plan, and I just want to -- the 19 

Zoning Administrator's testimony was that this is 20 

not the plan that was submitted for the 21 

construction of the site, of this site. 22 
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 CHAIRPERSON MOLDENHAUER:  Yeah.  I mean, 1 

this is where people need to actually provide -- 2 

I mean, this was -- this document was provided by 3 

the Intervenors, and I wished you had jumped in 4 

and told us what it was, because I think now we 5 

are all kind of floundering.  And we're looking 6 

at it, and now we understand based on some Board 7 

individuals.  And this is actually just simply a 8 

submission for the Bank Street residents. 9 

 MR. SURABIAN:  Exactly. 10 

 CHAIRPERSON MOLDENHAUER:  So this 11 

information here is totally irrelevant. 12 

 MR. SURABIAN:  Right. 13 

 CHAIRPERSON MOLDENHAUER:  I mean, 14 

100-percent irrelevant, so -- 15 

 MS. BATTIES:  And if I may say, that plan 16 

was submitted as part of our prehearing statement 17 

for the sole purpose of demonstrating that this 18 

area of the building has been serving as the 19 

loading area since 1991.  That was the purpose 20 

for submitting that document into our preparing 21 

statement. 22 
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 CHAIRPERSON MOLDENHAUER:  Yes.  But once 1 

it's part of the record, we then obviously need 2 

to review it, and we need to understand exactly 3 

what it is, because we can start interpreting 4 

things out of it that may not be proper, so 5 

there's -- 6 

 MR. SURABIAN:  Right.  So the site was 7 

constructed -- I don't -- I've never seen those 8 

plans. 9 

 The residential portion on Bank Street 10 

was constructed in a second phase, i guess. 11 

 MR. SHER:  That's what it appears to be. 12 

 VICE-CHAIRPERSON SORG:  I guess if you 13 

look at where they're showing the number of 14 

provided square feet, that couldn't be the square 15 

feet.  Could it be the square feet for the 16 

residences plus the whole commercial building?  17 

No, it couldn't.  No, it can't. 18 

 CHAIRPERSON MOLDENHAUER:  It's totally 19 

irrelevant. 20 

 Okay, I'm sorry.  So where were we?  21 

Somebody, someone remind me where we were. 22 
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 Ms. Miller, are you finished with your 1 

cross-examination? 2 

 MS. MILLER:  Yes. 3 

 CHAIRPERSON MOLDENHAUER:  Okay.  I just 4 

want to make sure that I haven't overlooked, as 5 

we're -- 6 

 MR. SURABIAN:  And I have no questions. 7 

 CHAIRPERSON MOLDENHAUER:  And you have no 8 

questions.  Fantastic. 9 

 Then at this point in time we will turn 10 

back to Ms. Miller for a closing summation -- I'm 11 

sorry. 12 

 MS. BATTIES:  I just wanted to -- 13 

 CHAIRPERSON MOLDENHAUER:  Ms. Batties, I 14 

didn't mean to cut you off. 15 

 MS. BATTIES:  -- conclude.  I'm sorry.  I 16 

just want to wrap up. 17 

 CHAIRPERSON MOLDENHAUER:  Sure.  You have 18 

5 minutes, if you need it. 19 

 MS. BATTIES:  Okay. 20 

 CHAIRPERSON MOLDENHAUER:  On the clock. 21 

 MS. BATTIES:  Just to point out a couple 22 
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of things that were raised, can an accessory 1 

building, assuming that this -- can an accessory 2 

building be built in the rear yard? 3 

 MR. SHER:  If it meets the requirements 4 

of the regulations, yes. 5 

 MS. BATTIES:  Okay.  And is it your 6 

opinion, again, that the elevator structure, the 7 

elevator penthouse, is that a structure that is 8 

accessory to the main building?  Is it an 9 

accessory building? 10 

 MR. SHER:  It's not an accessory 11 

building. 12 

 MS. BATTIES:  Okay. 13 

 Mr. Sher has to go, so I just want to 14 

quickly wrap up here. 15 

 The Appellants in this case have the 16 

burden of proving that the Zoning Administrator 17 

erred in determining that, A, this is the level 18 

of the roof, the roof -- a rooftop structure, and 19 

that it's not required to be set back from the 20 

walls at -- walls of the building at the north 21 

and east property lines, and therefore, he was 22 
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incorrect in issuing -- or approving the issuance 1 

of this building permit. 2 

 Based on their prehearing filings, based 3 

on the responsibility this afternoon, the 4 

Appellants have failed to meet this burden.  Only 5 

one expert was before you this afternoon, and Mr. 6 

Sher -- and, of course, he concluded in his 7 

remarks that the Zoning Administrator was correct 8 

in concluding that the elevator sits on the roof 9 

of the building, that the Zoning Administrator 10 

was correct in concluding that the roof -- that 11 

the elevator is a roof structure, and that the 12 

Zoning Administrator was correct in concluding 13 

that the north and east walls of the building are 14 

not exterior walls, and therefore, the elevator 15 

does not have to be set back from these walls. 16 

 The Appellants have not provided any 17 

expert witness, case law, or other evidence to 18 

the contrary. 19 

 Now, I will admit that the change in 20 

grade between M Street to the south and Bank 21 

Street to the north creates a very unique 22 
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situation where, in this case, the roof of the 1 

building at thirty-three-zero [sic] M Street 2 

actually sits just below the rear yard of the 3 

adjacent residences, instead of well above, which 4 

is what most of us are used to seeing.  And as a 5 

result, the roof structures for 3307 M Street 6 

face, actually face the neighboring residential 7 

rear yards, and that's the condition that has 8 

been presented before you today. 9 

 I will, though, cite and refer to BZA 10 

Appeal No. 14649, ANC-3G and Concerned 11 

Neighborhood Residents, and in that case, the 12 

Board wrote it is illogical for the BZA to change 13 

the interpretation of the Zoning Regulations each 14 

time someone is dissatisfied with the results in 15 

a particular case, end quote. 16 

 In that same vein, it would be illogical 17 

for the Board to change the Zoning 18 

Administrator's repeated and consistent 19 

interpretation of the term "exterior walls," 20 

which was upheld by this Board in Kalorama simply 21 

because the Appellants are dissatisfied with how 22 
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the interpretation affects their property. 1 

 There is no basis for the Board to revoke 2 

the permit that was approved by the Zoning 3 

Administrator, and therefore, we'd ask that this 4 

Board affirm his decision in approving the 5 

issuance of the permit. 6 

 Thank you. 7 

 [Pause.] 8 

 CHAIRPERSON MOLDENHAUER:  Ms. Miller, do 9 

you have any closing remarks as the -- 10 

 MS. MILLER:  Just briefly, if I could. 11 

 CHAIRPERSON MOLDENHAUER:  Okay. 12 

 MS. MILLER:  I think, you know, what I've 13 

read and what I've heard here is that Zoning 14 

Administrator and the Intervenor are 15 

misconstruing 17109, and I know that the Board 16 

will take a careful look at that case. 17 

 Mr. Sher said that that case did not 18 

change prior interpretations, either by the 19 

Zoning Commission or the BZA, and it didn't end. 20 

 One thing it did not change was that an exterior 21 

wall -- it's considered exterior if it's -- if it 22 
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abuts rear yard or a court or a side yard, and I 1 

think it's important to understand that 17109 2 

dealt with row houses, and the question was, 3 

literally, looking at the side of the wall, is it 4 

an exterior wall if, in fact, the abutting 5 

property has the right to build and cover it up. 6 

 And therefore, the Board said that, no, it's not 7 

an exterior wall; it's an interior wall, because 8 

of that potential. 9 

 So, if you look at the facts in this 10 

case, regardless of where the wall is on the 11 

property at issue, the abutting residences have a 12 

rear yard setback, so that is going to be open as 13 

a matter of law to the elements, and so wherever 14 

the wall is on the property will be an exterior 15 

wall.  And so, therefore, the setbacks apply to 16 

the property's walls here. 17 

 I just want to make just a few comments. 18 

 I don't want to repeat my whole opening 19 

statement. 20 

 If you look at the definition of an 21 

"accessory structure," it fits.  You don't have 22 
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to go any further.  The distinction that the 1 

Zoning Administrator made and the Intervenors 2 

make are not in the regulations at all.  You 3 

know, that's their interpretation, but the 4 

regulations don't say anything about, oh, if it's 5 

connected to the building, then it's not an 6 

accessory building and also this -- the whole 7 

structure is not connected to the building. 8 

 I think also the Zoning Administrator, 9 

when he was explaining why he chose roof 10 

structure over accessory building, the same thing 11 

applies.  He didn't really find any definition of 12 

"roofing materials" in the regulations, so he 13 

applied his own interpretation.  And it very well 14 

could be that there's a roof on top of the first 15 

level, but pavement covers it over, and so, 16 

therefore, that pavement is not considered a 17 

roof. 18 

 If you look at the -- if you apply 19 

accessory structure instead of roofing structure 20 

here, I think you will find that everything 21 

harmonizes as opposed to if you decided it's a 22 
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roofing structure, because if it's a roof 1 

structure, you do have the conflict with the 2 

loading regulations.  And sure, loading was 3 

allowed because that was always treated as a -- 4 

that area was always treated as a courtyard or 5 

loading area  as ground.  It wasn't 6 

treated as a roof.  If you're going to change the 7 

way you're going to treat it, then I don't 8 

believe you can just say, well, loading was 9 

already authorized.  It wasn't authorized on a 10 

roof.  I don't think anyone ever indicated that 11 

it was a roof prior to this case. 12 

 Okay.  And I know it's late, so the only 13 

thing I want to say is when the -- the Zoning 14 

Regulations, I think they're good regulations, 15 

and they don't usually result in bad impacts.  16 

So, if you look at Appellant's Exhibit F and you 17 

see the impacts on the residences from this 18 

structure, how close they are, how in their face 19 

it is, and how it impacts their light and air, I 20 

don't believe you would then choose to consider 21 

this a roof structure as opposed to an accessory 22 
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building. 1 

 Okay.  Thank you. 2 

 CHAIRPERSON MOLDENHAUER:  Thank you very 3 

much, and this concludes this hearing.  And we 4 

will put this case on the calendar for 5 

deliberation. 6 

 The question for my Board members is, do 7 

we put it on the case for deliberation next week? 8 

 [Laughter.] 9 

 CHAIRPERSON MOLDENHAUER:  Then I think -- 10 

I was going to say let's go ahead and push it, 11 

but if -- I was going to say -- 12 

 [Pause.] 13 

 CHAIRPERSON MOLDENHAUER:  Okay.  So I 14 

think what we're going to do is we're going to 15 

put this off for 2 months so -- a month.  It's 16 

obviously not this month's Decision Calendar.  17 

It's next month's decision calendar, so it's 18 

going to be put on the Decision Calendar for 19 

December 6th. 20 

 [Pause.] 21 

 CHAIRPERSON MOLDENHAUER:  I'm trying to 22 
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push us, so that we can hurry up and make a 1 

decision on this case and get a resolution for 2 

all members present, so we are going to decide 3 

this next week on November 8th, and we'll put 4 

this on the first case for decision, based on Mr. 5 

Turnbull's schedule so that he can be present and 6 

participating. 7 

 So you guys will have a very quick 8 

resolution to this.  Thank you very much.  Have a 9 

good day. 10 

 We need to vote on our thing.  We're not 11 

done.  You guys are done.  We're not done yet. 12 

 [Pause.] 13 

 CHAIRPERSON MOLDENHAUER:  As Chairperson 14 

of the Board of Zoning Adjustment for the 15 

District of Columbia in according with Section 16 

405 of the Open Meeting Amendment Act, I move 17 

that the BZA hold a closed meeting via telephone 18 

conference on Monday, November 7th, 2011, at 4 19 

p.m. for the purposes of seeking legal advice 20 

from our counsel on the following cases scheduled 21 

for upcoming decision:  on Appeal 18257, on the 22 
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application of 18301, on the application of 1 

18245, on the application of 18263, on the 2 

application for minor modification of 17540 and 3 

17541, on the application of 17676A, and on 4 

application 18300 and Appeal 18114 and 18250.  5 

 Is there a second? 6 

 MR. JORDAN:  Second. 7 

 CHAIRPERSON MOLDENHAUER:  Motion has been 8 

made -- sorry.  Mr. Secretary, is there a roll 9 

call? 10 

 MR. MOY:  Yes.  Who seconded the motion? 11 

 Was it Mr. Jordan? 12 

 MR. JORDAN:  I did. 13 

 CHAIRPERSON MOLDENHAUER:  Mr. Jordan did. 14 

 MR. MOY:  Thank you. 15 

 Board members, when I call your name, if 16 

you could respond with your vote for a closed 17 

meeting on Monday, November the 7th.  Mr. Sorg? 18 

 VICE-CHAIRPERSON SORG:  Yea. 19 

 MR. MOY:  Ms. Moldenhauer? 20 

 CHAIRPERSON MOLDENHAUER:  Yes. 21 

 MR. MOY:  Mr. Jordan? 22 
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 MR. JORDAN:  Are we doing "yea" or "yes"? 1 

 Yes and yea. 2 

 MR. MOY:  Either would work for me. 3 

 MR. JORDAN:  Yes and yea. 4 

 MR. MOY:  Mr. Hinkle? 5 

 MR. HINKLE:  I'll go with "yea." 6 

 MR. MOY:  And Mr. Turnbull not present, 7 

not voting. 8 

 So that's a vote of 4 to 0 to 1.  The 9 

motion carries, Madam Chair. 10 

 CHAIRPERSON MOLDENHAUER:  As it appears, 11 

the motion has passed.  I hereby give notice that 12 

the BZA will hold this aforementioned closed 13 

meeting via telephone conference.  Pursuant to 14 

the Open Meetings Act, notice will be posted in 15 

the Office of Zoning's Electronic Reading Room, 16 

placed in the Office of Zoning's electronic 17 

calendar, on its website, and published in the 18 

District of Columbia's Register as a timely 19 

manner as practicable. 20 

 Thank you very much, and then that 21 

concludes our hearing for the day. 22 
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 [Whereupon, at 6:50 p.m., the Public 1 

Hearing was adjourned.] 2 

 3 

 4 

 5 

 6 

 7 

 8 

 9 

 10 

 11 

 12 

 13 

 14 

 15 

 16 

 17 

 18 

 19 

 20 

 21 

  22 

Board of Zoning Adjustment
District of Columbia

Case No. Transcript
null


